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DEPARTMENT  OF  JUSTICE 

Attorney  General 

28  CFR  Part  42 

(A.  G.  Order  No.  853-79] 

Nondiscrimination  Based  on  Handicap 
in  Federally  Assisted  Programs— 
Implementation  of  Section  504  of  the 
Rehabilitation  Act  of  1973  and 
Executive  Order  11914 

AGENCY:  Department  of  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  subpart  establishes 
procedures  and  policies  to  assure 
nondiscrimination  based  on  handicap  in 
programs  and  activities  receiving 
Federal  financial  assistance  from  the 
Department  of  Justice.  The  subpart  is 
designed  to  comply  with  section  504  of 
the  rehabilitation  Act  of  1973  as 
amended,  and  Executive  Order  11914, 
which  relate  to  nondiscrimination 
against  handicapped  persons  in 
programs  receiving  Federal  financial 
assistance. 

DATES:  Comments  are  invited  from  the 
public  and  other  Federal  agencies. 
Comments  should  be  received  by  the 
Department  of  Justice  by  December  21, 
1979.  Comments  received  after  that  date 
will  be  considered,  if  feasible,  before  the 
proposed  rule  is  prepared  in  final  form. 
Comments  received  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Public  Reading  Room 
(Room  1266],  Department  of  Justice, 
Constitution  Avenue  and  10th  Street, 
N.W„  Washington,  D.C.,  between  9:00 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  except  on  Federal  holidays,  until 
the  proposed  rule  is  published  in  final 
form. 

Public  meeting:  November  27, 1979 — 9:00 
a.m.  to  5:00  p.m.  Requests  to  speak 
postmarked  by  November  9, 1979. 
ADDRESS:  Comments  should  be 
submitted  in  writing  to: 

(1)  Comments  relating  to  Law 
Enforcement  Assistance  Administration 
programs  should  be  sent  to:  Office  of 
General  Counsel,  Law  Enforcement 
Assistance  Administration,  633  Indiana 
Avenue,  N.W.,  Washington,  D.C.  20531. 

(2)  Comments  relating  to  other 
Department  of  Justice  Federal  assistance 
programs  should  be  sent  to:  Robert  N. 
Dempsey,  Federal  Enforcement  Section, 
Civil  Rights  Division,  Department  of 
Justice,  Constitution  Avenue  and  10th 
Street,  N.W.,  Washington,  D.C.  20530 
PUBLIC  MEETING  LOCATION:  Auditorium, 
Department  of  Health,  Education  and 
Welfare,  North  Building,  330 


Independence  Ave.,  S.W.,  Washington, 
D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  further  information  or  for  tape 
copies  of  this  proposed  rule  contact  the 
following: 

(1)  For  LEAA  programs:  Thomas  J. 
Madden,  General  Counsel,  Law 
Enforcement  Assistance  Administration. 
Telephone:  202/376-3691. 

(2)  For  other  Department  of  Justice 
Federal  assistance  programs:  Rober  N. 
Dempsey,  Federal  Enforcement  Section, 
Civil  Rights  Division,  Telephone:  (202) 
633-2374. 

SUPPLEMENTARY  INFORMATION: 

Public  Meeting 

The  Department  will  hold  a  public 
meeting  on  this  subpart  on  November 
27, 1979  from  9:00  a.m.  to  5:00  p.m.  in  the 
Auditorium  of  the  Department  of  Health, 
Education  and  Welfare,  North  Building, 
330  Independence  Avenue,  S.W., 
Washington,  D.C.  20201.  The  facility 
scheduled  for  the  public  meeting  is 
accessible  to  wheelchairs,  and 
interpreters  for  the  deaf  will  be 
provided. 

All  interested  persons  are  invited  to 
attend  the  meeting.  Those  interested  in 
speaking  at  the  meeting  should  have 
their  requests  postmarked  by  November 
9, 1979,  stating  name,  whether  they 
represent  an  organization,  telephone 
number  during  the  day,  any  particular 
area  of  interest  and  the  length  of  time 
required  (to  a  maximum  of  10  minutes). 

Persons  making  an  oral  statement  are 
encouraged  to  submit  the  substance  of 
their  remarks  in  written  form  either  at 
the  hearing  or  by  mail  prior  to  the 
hearing. 

The  meeting  will  be  informal  and  will 
be  conducted  by  an  official  representing 
the  Department.  Requests  to  speak  at 
the  meeting  and  written  statements  for 
oral  presentation  at  the  meeting  should 
be  submitted  to:  Robert  N.  Dempsey, 
Federal  Enforcement  Section,  Civil 
Reights  Division,  Department  of  Justice, 
Constitution  Avenue  and  10th  Street, 
N.W„  Washington,  D.C.  20530. 

I.  Background 

The  Department  of  Justice  proposes  to 
add  Subpart  G  to  Part  42  of  the 
Department  regulations  to  implement 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794),  as  amended  by 
section  111(a)  of  the  Rehabilitation  Act 
Amendments  of  1974  (29  U.S.C.  706) 
(Supp.  V  1975),  and  section  120(a)  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  Pub.  L.  95-602,  92 
Stat.  2955  (1978)  (hereafter  the 
Rehabilitation  Act  Amendments  of 
1978),  with  regard  to  Federal  financial 


assistance  administered  by  this 
Department.  Section  504  provides  that 
“no  otherwise  qualified  handicapped 
individual  in  the  United  States  *  *  * 
shall,  solely  by  reason  of  his 
handicapped,  be  excluded  from  the 
participation  in.  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance.” 

The  subpart  is  intended  to  insure  that 
the  Department's  Federally  assisted 
programs  and  activities  are  operated 
without  discrimination  on  the  basis  of 
handicap.  The  subpart  defines  and 
forbids  acts  of  discrimination  against 
qualified  handicapped  persons  in 
employment  and  in  the  operation  of 
programs  and  activities  receiving 
assistance  from  the  Department.  As 
employers,  recipients  would  be  required 
to  make  accommodation  to  the 
handicaps  of  applicants  and  employees 
unless  the  accommodation  either  would 
materially  impair  the  safe  and  efficient 
operation  of  the  program  receiving 
Federal  financial  assistance,  or  would 
otherwise  not  be  reasonable.  As 
providers  of  services,  recipients  would 
be  required  to  make  prograjns  operated 
in  existing  facilities  readily  accessible  to 
and  usable  by  handicapped  persons,  to 
insure  that  new  facilities  are 
constructed  to  be  readily  accessible  to 
and  usable  by  handicapped  persons  and 
to  operate  their  programs  in  a  manner 
which  provides  for  the  full  and 
nondiscriminatory  participation  of  the 
eligible  handicapped. 

This  proposed  rulemaking  is,  in  part, 
in  response  to  Executive  Order  11914  (41 
FR  17871,  April  28, 1976),  which  (1) 
delegates  the  coordination  of 
government-wide  enforcement  of  section 
504  to  the  Department  of  Health, 
Education  and  Welfare  and  (2)  directs 
each  Federal  agency  providing  Federal 
financial  assistance  to  “issue  rules, 
regulations,  and  directives,  consistent 
with  the  standards  and  procedures 
established  by  the  Secretary  of  Health, 
Education  and  Welfare.”  The  Secretary 
has  established  such  standards  and 
procedures,  effective  January  13, 1978 
(43  FR  2132,  January  13, 1978).  The 
Department's  proposed  rulemaking  is 
consistent  with  the  HEW  enforcement 
standards  and  procedures. 

Executive  Order  12044,  43  FR  12661 
(March  24, 1978),  whose  objective  is  to 
imp'rove  government  regulations, 
requires  that  “regulations  shall  be  as 
simple  and  clear  as  possible."  Following 
that  standard,  the  subpart  departs, 
where  appropriate,  from  the  language 
(but  not  the  substance]  of  the  HEW 
section  504  rule  where  clarification 
appears  desirable  to  give  further 
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guidance  to  applicants  and  recipients  of 
Federal  financial  assistance 
administered  by  the  Department. 
Executive  Order  12044  also  requires 
Executive  branch  agencies  to  prepare 
Regulatory  Analyses  for  regulations  that 
may  have  major  economic 
consequences.  The  Order  defines  major 
economic  consequences  as  (1)  an  annual 
effect  on  the  economy  of  $100  million 
dollars  or  more  (for  example, 
compliance  costs  that  exceed  $100 
million  dollars]  or  a  stricter  requirement 
if  the  agency  head  so  determines,  or  (2) 
major  increases  in  costs  or  prices  for 
individual  industries,  levels  of 
government  or  geographic  regions. 

The  anticipated  costs  of  recipients  of 
Department  of  Justice  financial 
assistance  appear  to  be  concentrated  in 
three  areas:  (1]  the  removal  of 
architectural  barriers;  (2)  the  elimination 
of  communications  barriers;  (3) 
reasonable  modification  of  employment 
practices  to  accommodate  the  qualified 
handicapped  as  employees  of  recipients. 
The  Department  has  not  made  a  final 
determination  whether  a  regulatory 
analysis  is  required  or  advisable  and 
anticipates  that  the  comments  received 
on  the  proposed  subpart  will  assist  in 
making  that  determination. 

There  is  a  present  indication  that  the 
compliance  costs  of  the  subpart  will  not 
result  in  major  economic  consequences 
within  the  meaning  of  Executive  Order 
12044. 

Architectural  Barriers.  Structural 
changes  for  program  accessiblity  are 
necessary  primarily  for  persons  with 
severe  mobility-related  handicaps — 
persons  who  cannot  climb  stairs  or  step 
over  curbs,  cannot  open  heavy  doors, 
cannot  travel  without  wheelchairs,  and 
the  like.  Almost  all  these  persons  use 
wheelchairs  or  walkers.  With  respect  to 
compliance  costs  associated  with 
structural  modifications,  it  is  crucial  to 
keep  the  following  compliance 
standards  in  mind.  First,  under  the 
requirements  of  the  subpart,  structural 
changes  in  existing  facilities  are 
required  only  where  there  is  no  other 
feasible  way  to  make  the  recipient’s 
program  accessible  to  handicapped 
persons.  For  existing  facilities,  the  key 
requirement  is  not  a  barrier  free 
environment,  but  program  accessibility 
(see  illustrative  examples  set  forth 
under  “C.  Program  Accessibility" 
below).  Second,  not  every  existing 
facility  or  part  of  a  facility  in  a  program 
receiving  Federal  Hnancial  assistance 
from  the  Department  must  be  accessible 
to  the  handicapped.  The  subpart 
requires  only  that,  when  viewed  in  its 
entirety,  the  program  is  readily 
accessible  to  handicapped  persons. 


Where  physical  access  to  buildings  for 
the  handicapped  requires  the 
construction  of  ramps,  HEW  has  found 
"after  consultation  with  experts  in  the 
field,  that  outside  ramps  to  buildings  can 
be  constructed  quickly  and  at  relatively 
low  cost.”  42  FR  22690  (May  4, 1977). 
Whether  the  simple  installation  of 
ramps  and  appropriate  restroom 
facilities  in  buildings  will  suffice, 
depends  upon  the  design  of  the  facility, 
the  nature  and  location  of  the  program, 
and  the  availability  of  nonstructural 
modifications  to  provide  program 
accessibility. 

As  to  new  construction,  the  available 
evidence  indicates  that  compliance 
costs  directly  attributable  to  this  subpart 
may  be  modest  for  the  following 
reasons. 

First,  all  50  states  have  architectural 
barriers  statutes  covering  publicly 
funded  buildings  (where  most  DO) 
recipients  are  located),  while  at  least  22 
states  additionally  cover  privately 
funded  public  buildings.  'The  statutes  of 
all  50  states  cover  new  construction, 
while  35  states  also  cover  renovations 
and  alterations.'  Thus,  since  the  issue  is 
whether  the  proposed  Department 
regulations  will  themselves  cause  a 
"major”  economic  impact,  it  is 
noteworthy  that  much  of  what  is 
required  by  this  subpart  in  terms  of 
removing  architectural  barriers  for  the 
handicapped  already  is  required  by 
existing  state  law.  Hence,  to  this  extent 
the  incremental  Department  impact  on 
recipients  would  appear  to  be 
significantly  reduced. 

Second,  this  sUbpart  requires  that 
design  or  construction  of  new  facilities, 
or  alteration  of  existing  facilities, 
conform  with  the  “American  National 
Standard  Specifications  for  Making 
Buildings  and  Facilities  Accessible  to, 
and  Usable  by,  the  Physically 
Handicapped,"  published  by  the 
American  National  Standards  Institute. 
Inc.  (ANSI).  (§  42.522(b)).  At  least 
twenty-seven  states  have  already 
adopted  the  ANSI  standards  in  their 
codes.* 

Third,  the  Architectural  Barriers  Act 
of  1968,  as  amended,  42  U.S.C.A.,  4151  et 
seg.,  requires  that  all  buildings  and 
facilities  “financed  in  whole  or  in  part 
by  a  grant  or  a  loan  made  by  the  United 
States  after  August  12, 1968  are  to  be 
accessible  to  and  usable  by  the 
physically  handicapped,”  42  U.S.C.A. 
4151,  “if  the  building  or  facility  is  subject 
to  standards  for  design,  construction  or 
alteration  issued  under  the  law 
authorizing  the  grant  or  loan.”  41  CFR 


'Amicus,  pp.  46-47  July/ August  1976.  National 
Center  for  Law  and  the  Handicapped. 

*  Amicus.  Id. 


101-19.602(a](3)  (General  Services 
Administration  requlations).  LEAA  has 
construed  the  Architectural  Barriers  Act 
as  covering  all  its  grants  for  correctional 
institutions  and  facilities.  See  42  U.S.C. 
3750-3750d. 

Finally,  applicants  for  Department 
assistance  may  have  previously 
received  Federal  financial  assistance 
from  other  Federal  agencies  thereby 
requiring  their  compliance  with  section 
504  independent  of  this  subpart.  For 
example,  LEAA  provides  financial 
assistance  to  institutions  of  higher 
learning  which  also  receive  funds  from 
HEW.  Also,  a  substantial  portion  of 
Federal  revenue  sharing  money  has 
been  annually  allocated  by  State  and 
local  units  of  government  to  public 
safety  (/.e.,  police  and  fire  protection). 
The  revenue  sharing  funds  are  provided 
under  the  State  and  Local  Fiscal 
Assistance  Act  of  1972,  as  amended,  31 
U.S.C.A.  1221  et  seq.,  which  was 
amended  in  1976  to  make  section  504  of 
the  Rehabilitation  Act  applicable  to 
programs  funded  with  revenue  sharing 
monies  received  by  State  and  local  units 
of  government  after  January  1, 1977. 

Communications  Barriers.  The  most 
obvious  example  of  eliminating 
communications  barriers  would  be  the 
installation  of  teletypewrtiers  (TTY’s)  in 
law  enforcement  and  fire  protection 
agencies  to  enable  the  deaf  and  others 
with  language  impairments  to 
communicate  effectively  with  such 
agencies.  The  TTY  is  a 
telecommunications  device  that  adapts 
the  telephone  to  the  needs  of  persons 
with  hearing  impairments.  The  cost  of  a 
TTY  is  relatively  modest  and  even  less 
so  where  a  TTY  is  shared  by  a  number 
of  public  agencies  hooked  up  to  a 
central  TTY  number. 

Employment.  The  subpart  prohibits 
discrimination  in  employment  against 
the  handicapped  by  recipients  of 
Department  financial  assistance  and. 
further,  requires  that  recipients  make 
“reasonable  accommodation”  to  the 
handicaps  of  otherwise  qualified 
applicants  or  incumbent  employees.  A 
reasonable  accommodation  in  a  given 
employment  situation  depends  upon 
many  variables  involving  the  recipient, 
the  job  and  the  handicapped  employee. 
The  Department,  like  its  recipients,  will 
have  to  deal  with  this  issue  on  a  case- 
by-case  basis.  However,  HEW’s 
economic  impact  statement  on  the 
compliance  costs  of  section  504  for  its 
recipients  concluded  that  “our  analysis 
strongly  suggests  that  in  the  large 
majority  of  cases  enforcement  of 
reasonable  accommodation  will  not 
result  in  any  significant  cost  increase  for 
employers.”  41  FR  20332  (May  17, 1976), 
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There  is  nothing  to  suggest  a  different 
result  for  employers  functioning  in 
programs  receiving  financial  assistance 
from  the  Department  of  Justice. 

Those  persons  interested  in 
commenting  on  the  Department’s 
proposed  rulemaking  may  wish  to 
consider  the  issues  raised  and  resolved 
in  the  HEW  rulemaking  process  (see 
HEW's  Notice  of  Intent  to  Issue 
Proposed  rules.  41  FR  20296  (May  17, 
1976).  Notice  of  Proposed  Rulemaking, 

41  FR  29548  (July  16, 1976)  and  Final 
Rule,  42  FR  22676  (May  4. 1977)  and  45 
CFR  §  84.1  (1978)). 

Those  Department  programs  covered 
by  section  504  are  set  forth  in  Appendix 
A  to  the  subpart. 

II.  Discussion  of  the  Proposed  Rule 

A.  General  Provisions 

The  proposed  subpart  prohibits 
discrimination  on  the  basis  of  handicap 
in  any  program,  activity  or  facility 
receiving  Federal  financial  assistance 
(§  42.501).  Section  504  protects  not  only 
the  ultimate  beneficiaries  of  Federal 
assistance  statutes  [e.g.,  students, 
prisoners,  general  public)  as  identified 
in  the  Federal  grant  statutes  directly  or 
by  inference,  but  also  nonbeneficiary 
participants  [e.g.,  employees  working  in 
the  program  receiving  Federal  financial 
assistance  where  a  primary  objective  of 
the  Federal  assistance  does  not  include 
providing  employment  opportunities). 

'  The  subpart  would  apply  to  all  Federal 
assistance  programs  administered  by 
the  Department  and  would  require  all 
recipients  of  such  assistance  to  comply 
with  the  requirements  of  the  subpart 
(§  42.502).  The  subpart  would  not  only 
apply  to  grants,  contracts  and 
cooperative  agreements  entered  into 
after  the  effective  date  of  the  subpart, 
but  would  also  apply  to  any  Federal 
financial  assistance  previously  extended 
which  continues  at  the  time  the  subpart 
becomes  effective. 

The  subpart  sets  forth  a  variety  of 
illustrative  examples  to  identify  conduct 
which  is  unlawfully  discriminatory  and 
affirmative  requirements  to  maintain 
Federally  assisted  programs  free  of 
unlawful  discrimination  (|  42.503). 
Prohibited  conduct  includes  arbitrary 
acts  of  exclusion  or  other  invidious 
discrimination  (§  42.503(b)(l)(i)),  refusal 
to  provide  specialized  assistance  to  the 
qualified  handicapped 
(§  42.503(b)(l)(ii)).  refusal  to  permit  the 
qualified  handicapped  to  participate  in  a 
Federal  assistance  program  through  the 
provision  of  services  [e.g.,  excluding  the 
qualified  handicapped  as  members  of 
planning  or  advisory  bodies 
(§  42.503(b)(l)(iv)).  The  subpart  also 
includes  a  prohibition  against  permitting 


the  participation  in  a  Federal  assistance 
program  of  any  agency,  organization  or 
person  which  discriminates  against  the 
handicapped  beneficiaries  of  the 
program  (§  42.503(b)(l)(v)).  A  recipient 
may  not  discriminate  against  the 
handicapped  in  its  non-Federally  funded 
programs  if  such  action  would 
discriminate  against  handicapped 
beneficiaries  and  participants  in  the 
recipient's  Federally  supported 
programs.  (|  42.503(b)(5)).  Further,  no 
program  conducted  in  a  facility  provided 
with  Federal  aid  can  discriminate  on  the 
basis  of  handicap  (§  42.503(b)(6)). 

The  primary  thrust  of  these  illustrative 
examples  is  to  emphasize  the  Federal 
policy  that  handicapped  qualified 
beneficiaries  and  participants  [e.g., 
employees)  in  Federally  assisted 
programs  are  to  be  treated  no  differently 
than  nonhandicapped  beneficiaries  and 
participants  where  such  different 
treatment  would  materially  impair  the 
handicapped  persons’  ability  to  receive 
benefits  or  participate  on  an  equal 
footing  with  the  nonhandicapped.  Thus 
“a  recipient  may  not,  directly  or  through 
contractual,  licensing,  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  that  either  purposely 
or  in  effect  discriminate  on  the  basis  of 
handicap”  (§  42.503(b)(3)).  This 
provision  gives  notice  that,  ordinarily,  a 
recipient's  obligation  under  section  504 
is  broader  than  the  mere  avoidance  of 
direct  discrimination  and  encompasses 
an  obligation  to  assure  that  second-tier 
recipients  [i.e.,  organizations  receiving 
Federal  financial  assistance  through  the 
primary  recipient)  also  adhere  to  the 
requirements  of  section  504. 
Accordingly,  State  Planning  Agencies 
(SPA’s)  established  under  Part  B  of  Title 
I  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  have  a  continuing 
obligation  to  insure  that  second-tier 
recipients  receiving  Federal  financial 
assistance  through  the  SPA’s  comply 
with  section  504  and  this  subpart. 

While  recipients  are  encouraged  to 
provide  communications  to  their 
applicants,  employees  and  beneficiaries 
in  the  appropriate  medium  [e.g.,  Braille, 
tapes),  the  subpart  requires  only  that 
communications  be  effectively  conveyed 
to  those  with  impaired  vision  and 
hearing  (§  42.503(e)). 

The  subpart  requires  an  applicant  for 
Federal  Rnancial  assistance  to  execute 
an  assurance  of  compliance  with  section 
504  and  this  subpart  and  leaves  it  to  the 
appropriate  Department  official  to 
determine  the  extent  to  which  a 
recipient  may  be  required  to  obtain 
similar  assurance  from  second-tier 
recipients  and  monitor  their  fidelity  to 
the  assurances  (§  42.504(a)-(c)).  Under 


certain  circumstances  it  may  be 
necessary  to  obtain  assurances  not  only 
from  second-tier  recipients  but  also  from 
vendors  of  services  participating  in  a 
program  receiving  Federal  financial 
assistance  where  such  services  affect 
the  ultimate  beneficiaries  [e.g., 
community-based  facilities  operating 
under  Federal  assistance  contracts  to 
provide  services  to  beneficiaries). 

Assurances  from  state  or  local 
recipient  government  agencies  shall 
extend  to  other  agencies  of  the  same 
governmental  unit  if  the  policies  or 
practices  of  the  other  agency  affect  the 
Federal  assistance  program  of  the 
recipient  agency  (§  42.504(b)). 
Assurances  from  institutions  or  facilities 
[e.g.,  schools,  prisons,  court  systems) 
shall  cover  tlie  entire  institution  or 
facility  (§  42.504(c]].  It  is  the 
responsibility  of  the  applicant  for 
Federal  financial  assistance  to  advise 
the  Department  at  the  time  the 
assurance  is  signed  whether  the 
applicant  intends  any  program  or  part  of 
the  institution  or  facility  to  be  excepted 
from  the  assurance. 

The  subpart  specifies  the  duration  of 
the  recipient’s  section  504  obligation 
(§  42.504(d))  and  notes  that  the  failure  to 
secure  an  assurance  from  a  recipient 
does  not  impair  the  right  of  the 
Department  to  enforce  the  requirements 
of  section  504  and  this  subpart  because 
a  recipient’s  obligation  is  statutory  as 
well  as  contractual  (§  42.504(f)). 

Each  recipient  is  required  to  evaluate 
and  modify  any  of  its  policies  which 
does  not  meet  the  requirements  of  the 
subpart  (§  42.505(c)(1)),  and  each 
recipient  employing  a  minimum  of  fifty 
employees  and  receiving  Federal 
financial  assistance  from  the 
Department  of  more  than  $25,000  must 
maintain  a  record  of  the  self-evaluation 
(§  42.505(c)(2)),  designate  an  employee 
to  coordinate  compliance  with  the 
subpart  (§  42.505(d)),  adopt  grievance 
procedures  which  incorporate  due 
process  standards  (§  42.505(e))  and 
provide  notice  on  a  continuing  basis  that 
it  does  not  discriminate  on  the  basis  of 
handicap  (§  42.505(f)).  A  recipient’s 
obligation  to  comply  with  the  subpart  is 
not  affected  by  inconsistent  state  and 
local  laws  or  the  limited  employment 
opportunities  for  the  handicapped  in  any 
occupation  or  profession  (§  42.505(h)]. 

B.  Employment 

HEW  has  construed  section  504  to 
prohibit  employment  discrimination 
against  the  handicapped  in  all  programs 
receiving  Federal  financial  assistance. 
See  HEW’s  section  504  regulations,  42 
FR  22680  (May  4. 1977)  and  45  CFR 
§  84,11  (1978).  Several  courts  have 
construed  section  504  to  cover 
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employment  discrimination.  See,  e.g., 
Duran  v.  City  of  Tampa,  430  F.  Supp.  75 
(M.D.  Fla.  1977),  Drennon  v. 

Philadelphia  General  Hospital,  428  F. 
Supp.  809  (E.D.  Pa.  1977),  Granet  v.  Los 
Angeles  Community  College  District, 

No.  CV  78-1823-ALS  (Kx)  (C.D.  Cal., 

Dec.  29, 1978)  (order  granting  dismissal). 
To  date,  one  court  of  appeals  has  taken 
a  narrower  view.  In  Trageser  v.  Libbie 
Rehabilitation  Center,  Inc.,  590  F.  2d  87 
(4th  Cir.  1978),  cert,  den.,  47  U.S.L.W. 

3811  (June  18, 1979)  the  court  held  that 
employment  discrimination  is  prohibited 
by  section  504  only  to  the  extent  that  it 
is  prohibited  by  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d  et 
seq.  (1970).  Title  VI,  which  prohibits 
racial  discrimination  in  programs 
receiving  Federal  financial  assistance, 
covers  employment  discrimination  only 
(1)  "where  a  primary  objective  of  the 
Federal  financial  assistance  is  to 
provide  employment"  (section  604  of 
Title  VI.  42  U.S.C.  2000-3  (1970)),  or  (2) 
when  the  recipient’s  employment 
discrimination  results  in  discrimination 
against  the  ultimate  beneficiaries  of  the 
program  receiving  Federal  financial 
assistance  (see  Caulfield  v.  Board  of 
Education,  583  F.  2d  605  (2d  Cir.  1978)). 
Neither  of  these  factors  was  present  in 
Trageser. 

The  court's  decision  appears  to  rest 
solely  on  the  language  of  section  120(a) 
of  the  Rehabilitation  Act  Amendments 
of  1978,  which  provides  that  “the 
remedies,  procedures,  and  rights  set 
forth  in  title  VI  of  the  Civil  Rights  Act  of 
1964  shall  be  available"  to  persons 
aggrieved  because  of  section  504 
violations.  Accordingly,  "in  the  absence 
of  legislative  history  to  the  contrary,” 
the  court  held  that  section  120(a)  of  the 
Rehabilitation  Act  Amendments  of  1978 
incorporated  the  limitations  of  Title  VI 
coverage  as  to  employment 
discrimination.  Id.,  at  89. 

The  court,  in  its  analysis,  did  not 
focus  on  the  remedial  purpose  of  section 
504  to  provide  broad  protections  to  the 
handicapped.  Nor  did  the  court  consider 
the  legislative  history  of  the 
Rehabilitation  Act  of  1973  and  its 
subsequent  amendments  which  reflect 
the  continuing  congressional  concern  for 
the  employment  problems  of  the 
handicapped.  See,  e.g.,  S.  Rep.  No.  93- 
318,  93rd  Cong.,  1st  Sess.  18-19,  70 
(1973);  S.  Rep,  No.  93-319,  93rd  Cong., 

1st  Sess.  2,  8  (1973:  H.R.  Rep.  No.  95- 
1149,  95th  Cong.,  2d  Sess.  16, 18.  23-29, 
34,  38.  42-43  (1978);  S.  Rep.  No.  95-890, 
95th  Cong.,  2d  Sess.  8. 13,  20-21,  27.  36 
(1978);  H.R.  Conf.  Rep.  No.  95-1780,  95th 
Cong..  2d  Sess.  80-81,  94-96.  98, 102 
(1978).  Further,  the  legislative  history  of 
section  120(a),  which  apparently  was 


not  brought  to  the  attention  of  the  court,  ’ 
indicates  that  the  provision  was  not 
intended  to  limit  the  scope  of  section  504 
but  was  merely  a  legislative  ratification 
of  HEW’s  enforcement  procedures  under 
section  504. 

Section  120(a)  was  originally  a 
provision  in  S.  2600  (95th  Cong.,  2d 
Sess.,  Section  118(a)  (1978)),  the  Senate 
version  of  the  Rehabilitation 
Amendments  of  1978  reported  by  the 
Senate  Committee  on  Human  Resources 
on  May  15, 1978.  The  Committee  stated, 
with  respect  to  section  120(a): 

It  is  the  committee’s  understanding  that  the 
regulations  promulgated  by  the  Department 
of  Health,  Education,  and  Welfare  with 
respect  to  procedures,  remedies,  and  rights 
under  section  504  conform  with  those 
promulgated  under  title  VI.  Thus,  this 
amendment  codifies  existing  practice  as  a 
specific  statutory  requirement.  (Sen.  Rep.  No. 
95-890,  95th  Cong.,  2d  Sess.  19  (1978)). 
(Emphasis  added) 

In  view  of  the  legislative  history  of  the 
Rehabilitation  Act  of  1973  and  its 
amendments,  HEW’s  administrative 
construction,  the  remedial  nature  of 
section  504  and  the  legislative  history  of 
section  120(a),  the  Department  believes 
that  the  employment  practices  of 
recipients  of  Federal  hnancial 
assistance  are  covered  by  section  504 
regardless  of  the  purpose  of  the 
assistance,  and  the  Department's 
proposed  regulations  reflect  this  view 
(§§  42.510-42.513). 

The  subpart  requires  that  recipients 
make  a  reasonable  accommodation  for 
the  known  physical  or  mental 
limitations  of  an  otherwise  qualiHed 
handicapped  applicant  or  employee.  If  a 
qualified  handicapped  applicant  or 
employee  is  denied  a  job  or  is 
terminated,  the  burden  is  on  the 
employer  to  show  “by  a  preponderance 
of  the  evidence,  based  on  the  individual 
assessment  of  the  applicant  or 
employee,  that  the  accommodation 
would  materially  impair  the  safe  and 
efficient  operation  of  the  program  or 
would  otherwise  not  be  reasonable” 

(§  42.511).  The  subpart  suggests 
examples  of  reasonable 
accommodations  [e.g.,  job  restructuring, 
modified  work  schedules,  acquisition  or 
modification  of  equipment  or  devices) 

(§  42.511(b))  but  recognizes  that  the 
determination  of  whether  an 
accommodation  is  reasonable  depends 
on  a  case-by-case  analysis  weighing 
factors  such  as  the  safe  operation  of  the 
program,  the  nature  and  economic  cost 
of  the  accommodation,  the  ability  of  the  . 
recipient  to  absorb  the  cost,  the  degree 
to  which  an  accommodation  can  be 
made  without  materially  impairing  the 
operation  of  the  program  when  viewed 
as  a  whole  and  the  ability  of  the 


handicapped  individual  to  perform  the 
essential  duties  of  the  job  with  the 
accommodation  (§  42.511(c)(l)-(5)).  The 
Department  believes  that  the  fact  that 
an  accommodation  cost  would  be  more 
than  nominal  does  not  by  itself  justify 
refusal  of  the  accommodation. 

The  proposed  rule  places  an 
obligation  on  the  recipient  to  use  job- 
related  tests  or  other  job-related 
selection  criteria  which  screen  out  the 
fewest  qualified  handicapped  persons 
and  to  “administer  tests  using 
procedures  which  accommodate  the 
special  problems  of  the  handicapped  to 
the  fullest  extent,  consistent  with  the 
objectives  of  the  test"  (§  42.512).  Thus 
an  oral  test  given  to  an  applicant  with  a 
speech  impediment  would  be  improper 
where  the  essential  functions  of  the  job 
do  not  require  clear  speech.  Where 
physical  agility  and  visual  acuity  are 
necessary  to  perform  the  essential 
functions  of  a  job,  tests  measuring  those 
factors  are  permitted. 

recipient  is  prohibited  from  making 
pre-employment  inquiry  regarding  an 
applicant’s  physical  or  mental 
handicaps  except  where  the  recipient  is 
taking  remedial  or  voluntary  action 
under  §  §  42.505(a)  or  (b)  of  this  subpart, 
or  affirmative  action  under  section  503 
of  the  Act.  Under  such  circumstances 
certain  safeguards  [e.g.,  confidentiality) 
must  be  maintained  by  the  employer 
(§  42.513(b)).  Recipients  may,  of  course, 
inquire  about  an  applicant’s  ability  to 
perform  job-related  functions. 
Accordingly,  for  example,  questions 
regarding  the  ability  to  drive  a  car  or 
shoot  a  gun,  or  to  work  steadily  over 
long  periods  of  time  or  in  situations  of 
emergency  or  stress,  are  proper 
questions  for  the  job  of  police  officer 
while  questions  as  to  whether  the 
applicant  has  epilepsy  or  a  heart 
condition  are  not  permitted.  However, 
an  employer  may  ask  whether  the 
applicant  can  perform  a  particular  job 
without  endangering  the  applicant  or 
others.  Further,  an  application  form 
containing  a  checklist  of  diseases  and 
conditions  is  not  permitted.  An  offer  of  a 
job  contingent  on  passing  a  medical 
examination  is  permitted  if  the 
examinations  are  administered  to  all 
entering  employees  in  a 
nondiscriminatory  manner  and  the 
results  are  treated  on  a  confidential 
basis  (§§  42.513(a)  and  (b)).  An 
applicant  can  only  be  considered  to 
have  failed  a  medical  examination  if  the 
applicant’s  medical  condition,  even  with 
reasonable  accommodation,  would 
prevent  the  applicant  from  performing 
the  essential  functions  of  the  job. 

The  ban  on  pre-employment  inquiry 
regarding  physical  or  mental  handicaps 


54954 


Federal  Register  /  Vol.  44,  No.  185  /  Friday,  September  21,  1979  /  Proposed  Rules 


is  required  under  the  HEW  standards  for 
the  development  of  Federal  agency 
section  504  regulations.  See  45  CFR 
85.55,  43  FR  2132,  2138  (January  13, 1978). 
Its  purpose  is  to  insure  that  job 
decisions  are  not  infected  with  non-job 
related  considerations.  For  example,  an 
applicant  for  the  position  of  police 
officer  completes  the  application 
process,  the  written  examination,  and 
the  oral  interview  satisfactorily  and  is 
offered  the  position  conditioned  on  the 
successful  completion  of  a  medical 
examination.  The  medical  exam  reveals 
that  the  applicant  has  a  history  of 
epilepsy.  At  this  point  the  police 
department  must  make  a  decision 
whether  the  behavioral  manifestations 
of  the  applicant's  particular  handicap 
would  prevent  the  applicant  from 
performing  the  essential  functions  of  the 
job. 

One  virtue  of  this  standard  is  that  it  makes 
it  possible  to  determine  whether  the  reason 
for  not  hiring  a  handicapped  person  is 
because  of  handicap.  We  also  believe  that 
legitimate  purposes  for  obtaining  such 
information  are  fulfilled  as  well  at  this  later 
stage  in  the  hiring  process. 

The  misunderstanding  of  this  section 
apparent  in  many  comments  makes  it 
important  to  emphasize  again  that  this 
provision  does  not  prohibit  taking  job-related 
conditions  into  account  in  making 
employment  decisions,  nor  does  it  preclude  a 
recipient  front  obtaining  information  as  to 
such  conditions.  It  merely  affects  the  time  at 
which  and  the  manner  in  which  the 
information  may  be  obtained.  (HEW  Final 
Rule,  Implementation  of  Executive  Order 
11914,  43  FR  213Z  2135.  January  13, 1978). 

Of  course,  where  pre-employment  job- 
related  questions  disclose  a 
disqualifying  handicap,  a  decision  not  to 
employ  may  be  made  on  that  basis. 

C.  Program  Accessibility 

The  subpart  prohibits  the  exclusion  of 
qualified  handicapped  persons  from 
Federally  assisted  programs  because  a 
recipient’s  facilities  are  not  readily 
accessible  or  usable.  The  recipient  is  not 
required  to  have  each  of  its  existing 
facilities  or  every  part  of  a  facility 
accessible  to  and  usable  by 
handicapped  persons.  The  requirement 
is  that  the  program,  when  viewed  in  its 
entirety,  must  be  readily  accessible  to 
and  usable  by  handicapped  persons. 
Structural  changes  may  be  unnecessary 
where  other  less  costly  or  burdensome 
methods  may  be  equally  effective. 
Whatever  method  is  chosen  to  meet 
accessibility  and  usability  requirements, 
it  is  essential  that  Federally  assisted 
programs  be  offered  to  qualified 
handicapped  persons  in  the  most 
integrated  setting  appropriate  to  obtain 
the  full  benefits  of  the  program 
(§  42.521).  (As  used  below,  the  term 


“program  accessibility"  incorporates 
program  usability.) 

Having  stated  the  general  standards 
for  program  accessibility,  it  remains  to 
apply  diese  standards  to  the  categories 
of  programs  receiving  assistance  from 
the  Department.  The  program  categories 
which  are  set  forth  below  are  not 
exhaustive  but  only  illustrative. 
Furthermore,  the  following  specific 
applications  of  the  subpart's  general 
standards  represent  only  preliminary 
views  which  are  offered  to  elicit  public 
comment  to  assist  in  assessing  their 
consistency  with  the  requirements  of 
section  504.  While  program  accessibility 
is  a  broader  concept  than  the  absence  of 
architectural  barriers,  the  following 
illustrations  of  program  accessibility 
place  emphasis  on  physical  accessibility 
for  two  reasons.  First,  it  is  probably  the 
area  of  greatest  concern  to  recipients 
because  of  the  perceived  economic  cost 
associated  with  the  elimination  of  such 
barriers.  Second,  it  has  been  HEW’s 
experience  that  its  recipients  have 
erroneously  exaggerated  the  actual  cost 
of  compliance  due,  in  part,  to  a 
misunderstanding  of  the  extent  to  which 
structural  changes  are  required  under 
section  504.^  The  following  illustrations 
may  serve  to  underscore  the  options 
available  to  recipients  for  moderating 
the  costs  of  compliance  while  providing 
full  program  accessibility  to  the 
qualified  handicapped. 

1.  Law  Enforcement  Agencies.  These 
agencies  include  municipal  police 
departments,  sheriffs’  offices,  state 
highway  patrols,  regional  law 
enforcement  agencies,  campus  police 
and  fire  protection  agencies.  Such 
agencies,  as  recipients  of  Department 
assistance,  must  make  the  programs 
they  operate  readily  accessible  to  the 
handicapped  benebciaries  of  the 
programs  [e.g.,  the  general  public  the 
law  enforcement  agency  is  required  to 
serve).  With  respect  to  members  of  the 
general  public  who  require  police 
assistance,  the  initial  question  regarding 
program  accessibility  is  whether,  for 
example,  a  wheelchair  user  requires 
physical  accessibility  to  the  law 
enforcement  agency  to  obtain  the 
benefits  of  the  agency’s  programs. 
Frequently,  requests  for  assistance  are 
initiated  by  telephone,  and  law 
enforcement  assistance  is  often 
provided  away  from  the  agency’s 
facility.  Some  law  enforcement 
operations  ordinarily  require  citizens  to 
appear  at  the  law  enforcement  agency’s 
facility  [e.g.,  obtained  a  gun  license; 
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viewing  a  line-up;  examining  physical 
evidence).  However,  with  respect  to 
wheelchair  users  or  others  having 
severe  mobility-related  handicaps,  law 
enforcement  agencies  could 
accommodate  the  physical  limitations  of 
such  persons  by  making  home  visits  or 
visits  to  alternate  accessible  sites. 
Whether  such  special  accommodations 
in  all  cases  would  enable  those  with 
severe  mobility-related  handicaps  to 
participate  effectively  in  the  benefits  of 
a  law  enforcement  agency’s  programs 
would  depend  upon  the  nature  of  the 
benefit  provided.  While  the  subpart 
requires  that  services  be  provided  in  the 
most  integrated  setting  appropriate,  that 
standard  has  no  apparent  application 
where  the  service  provided  is  essentially 
personal  (one-on-one)  rather  than 
general  [e.g.,  educational  programs). 

2.  Detention  and  Correctional 
Agencies  and  Facilities.  These  agencies 
include  jails,  prisons,  reformatories  and 
training  schools,  work  camps,  reception 
and  diagnostic  centers,  pre-release  and 
work  release  facilities,  and  community- 
based  facilities.  Where  local  or  State 
policy  prohibits  the  detention  or 
incarceration  of  wheelchair  users,  no 
structural  modification  to  detention  or 
correctional  facilities  to  accommodate 
wheelchair  users  is  required.  Where 
there  is  no  such  exclusionary  policy, 
structural  modifications  may  be 
unnecessary  where  alternate  accessible 
facilities  are  available  [e.g.,  short  term 
detention  in  the  prisoner’s  home  or  at  a 
medical  facility).  Where  local  policy 
precludes  alternate  detention  facilities, 
a  detention  agency  would  be  required  to 
make  structural  modifications  to 
accommodate  detainees  or  prisoners  in 
wheelchairs.  In  such  circumstances, 
however,  not  every  detention  facility  of 
the  agency  would  have  to  become 
accessible.  Only  a  sufficient  number  of 
detention  cells  need  be  accessible  to 
wheelchair  users  as  can  be  reasonably 
expected  to  be  detained  based  on  the 
agency’s  prior  experience.  A  different 
problem  arises,  however,  when 
accessibility  requirements  are  imposed 
on  small,  independently  operated 
community  based  facilities  used,  for 
example,  for  the  placement  of  juveniles 
in  a  home  setting.  A  metropolitan  area 
may  have  a  number  of  such  homes. 
Should  each  such  home  receiving 
assistance  from  the  Department  be 
required  to  be  accessible  to  the 
handicapped  or  should  this  subpart 
require  only  that  a  sufficient  number  of 
homes  be  accessible?  How  would  this 
work  in  practice  where  a  metropolitan 
area  has  ten  such  homes,  only  one  of 
which  is  a  recipient  of  Department 
assistance? 
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All  detention  and  correctional 
agencies  must  provide  accessibility  for 
handicapped  visitors  [e.g.,  accessible 
visiting  rooms,  restrooms)  since  the 
prisoner's  right  to  receive  visitors  is  an 
element  of  the  program  administered  by 
the  agencies.  Where  a  facility’s 
visitation  area  is  inaccessible  to  the 
handicapped,  a  detention  or  correctional 
agency  has  the  option  to  (a)  house  the 
prisoner  in  a  facility  which  is  accessible 
to  handicapped  visitors,  (b)  move  the 
prisoner  to  an  alternate,  accessible  area 
either  within  or  outside  the  facility  for 
visits  from  wheelchair  users,  (c)  make 
structural  modifications  to  make  the 
visitation  area  accessible.  It  should  be 
kept  in  mind  that  the  benefit  provided  is 
the  right  to  visit  rather  than  the  right  to 
visit  in  any  particular  area. 

Facilities  available  to  all  inmates  or 
detainees,  such  as  classrooms, 
infirmary,  laundry,  dining  areas, 
recreation  areas,  work  areas,  and 
chapels,  must  be  readily  accessible  to 
any  handicapped  person  who  is 
confined  to  that  facility. 

Correctional  officials  should  take  into 
account  any  handicaps  which  inmates 
may  have  in  classifying  them.  In  making 
housing  and  program  assignments,  such 
officials  must  be  mindful  of  the 
vulnerability  of  some  handicapped 
inmates  to  physical  and  other  abuse  by 
other  inmates.  The  existence  of  a 
handicap  alone  should  not.  however,  be 
^  the  basis  for  segregation  of  such  inmates 
in  institutions  or  any  part  thereof  where 
other  arrangements  can  be  made  to 
satisfy  safety,  security  and  other  needs 
of  the  handicapped  inmate. 

3.  Court  Agencies.  These  agencies 
include  State  and  local  court  systems. 
Wheelchair  users  may  participate  in 
court  trials  as  judges,  jurors,  plaintiffs, 
defendants,  witnesses  or  be  present  as 
spectators.  Full  program  accessibility  is 
required  for  such  participants. 

Where  a  county  has  but  one 
courtroom  situated  on  the  third  floor  of  a 
county  courthouse  having  no  elevator, 
and  where  one  of  the  participants  in  a 
trial  is  a  wheelchair  user,  the  court  has 
the  following  options:  (a)  moving  the 
court,  for  the  duration  of  the  trial,  to 
accessible  quarters  in  or  outside  of  the 
courthouse;  (b)  moving  the  court 
permanently  to  existing  accessible 
quarters:  (c)  making  those  structural 
modifications  in  the  existing  courtroom 
necessary  to  provide  accessibility  to  the 
handicapped  participant. 

In  a  large  court  system,  where  there 
are  numerous  courtrooms,  cases 
involving  wheelchair  users  can  be 
assigned  to  a  courtroom  which  has  been 
made  accessible.  There  is  no 
requirement  that  all  courtrooms  be  made 
fully  accessible,  although  it  would 


appear  that  areas  of  all  courtrooms  set 
aside  for  the  general  public  should  be 
readily  accessible  to  wheelchair  users. 

4.  Prosecution  and  Defense  Agencies. 
Prosecution  agencies  include  State 
attorneys  general  and  district,  county 
and  city  attorneys.  The  programs 
administered  by  such  agencies  must  be 
readily  accessible  to  the  handicapped. 

As  with  other  programs  assisted  by  the 
Department,  such  agencies  need  not 
make  structural  changes  in  the  facilities 
where  there  are  feasible  options  [e.g., 
home  visits,  delivery  of  services  at 
alternate  accessible  sites)  for  providing 
the  full  benefits  of  the  program  to 
handicapped  beneficiaries. 

New  facilities  and  altered  portions  of 
existing  facilities  must  be  designed  and 
constructed  in  such  manner  as  to  make 
them  readily  accessible  to  handicapped 
persons  if  groundbreaking  begins  after 
the  effective  dale  of  this  subpart 
(§  42.522).  It  is  not  necessary  that  all 
cells  or  housing  units  in  new  detention 
and  correctional  facilities  be 
constructed  to  accommodate 
handicapped  detainees  or  inmates.  Only 
a  sufHcient  percentage  of  the  cells  or 
housing  units  need  be  accessible  and 
usable  by  handicapped  persons  as  can 
reasonably  be  expected  to  be 
incarcerated  based  on  the  history  of  the 
handicapped  detainee  or  inmate 
population  in  the  recipient's  jurisdiction. 
If  there  is  a  local  or  State  policy  not  to 
incarcerate  wheelchair  users  in  its 
institutions,  this  subpart  would  not 
require  construction  of  prison  cells 
accessible  to  wheelchair  users.  If. 
however,  a  sufficient  number  of  cells  or 
housing  units  is  not  available  at  any 
particular  time  to  house  all  handicapped 
inmates  or  detainees,  it  would  be  a 
violation  of  this  subpart  to  place  a 
handicapped  person  in  a  cell  which  is 
not  accessible  to  such  person. 

Of  course,  program  accessibility 
means  more  than  the  removal  of 
architectural  barriers.  This  subpart  also 
prohibits  the  discriminatory  refusal  to 
provide  auxiliary  aids  [e.g..  readers  for 
the  blind,  interpreters  for  the  deaf)  to 
the  qualified  handicapped  (§  42.523). 

The  subpart,  however,  does  not  require 
the  provision  of  attendants,  individually 
prescribed  devices,  readers  for  personal 
use  or  study,  or  other  devices  or  services 
of  a  personal  nature.  Thus,  while 
handicapped  participants  in  trials  may 
require  appropriate  auxiliary  aids 
depending  on  the  nature  of  the 
handicap,  courts  would  not  be  required 
to  provide  such  aids  to  participants  for 
purposes  unconnected  with  the  trial 
proceedings.  For  example,  where 
medically  necessary,  a  defendant  with  a 
severe  heart  condition  would  have  the 


right  to  have  a  qualified  attendant 
provided  by  the  court  during  his 
appearance  in  court  but  not  at  home. 
Further,  a  deaf  defendant  would  have 
the  right  to  have  an  interpreter  provided 
by  the  court  for  his  testimony,  but  would 
not  have  the  right  to  have  an  interpreter 
provided  for  the  preparation  of  that 
testimony. 

D.  Southeastern  Community  College  v. 
Davis.  47U.S.L.W.  4689 (June  11.  1979). 

This  subpart  requires  that  (1) 
employers  make  reasonable 
accommodation  to  the  handicaps  of 
qualified  handicapped  applicants  or 
employees,  and  that  (2)  programs  be 
readily  accessible  to  and  usable  by  the 
qualified  handicapped.  These 
requirements  must  be  read  in  the  light  of 
Southeastern  Community  College  v. 
Davis.  47  U.S.L.W.  4689  (June  11. 1979) 
where  the  Supreme  Court  first 
considered  the  reach  of  section  504  of 
the  Rehabilitation  Act. . 

Davis  held  that  section  504  did  not 
require  the  petitioner  college  to  make 
fundamental  alterations  to  its  registered 
nurses’  training  program  in  order  to 
accommodate  the  severe  hearing  loss  of 
respondent  who  had  applied  for 
admission  to  the  program  as  a  student. 
The  Court  held  that  the  respondent 
failed  to  meet  the  legitimate  and 
necessary  physical  requirements  of  the 
program,  established  by  petitioner,  and, 
hence,  was  not  qualified  to  participate 
in  the  program.  The  Court  noted  that  the 
section  504  regulations  of  the 
Department  of  Health,  Education  and 
Welfare  (45  CFR  §  84.3(k)(3)  (1978)) 
reinforced  the  Court’s  conclusion  that 
the  respondent  was  not  qualified  to  be  a 
student  in  petitioner’s  training  program. 
Id.,  at  4691,  Section  84.3(k)(3]  of  Title  45 
provides  that,  as  to  postsecondary  and 
vocational  services,  a  “qualified 
handicapped  person’’  means  "a 
handicapped  person  who  meets  the 
academic  and  technical  standards 
requisite  to  admission  or  participation  in 
the  recipient’s  educational  program  or 
activity.”  An  explanatory  note  to  the 
HEW  regulations  defines  “technical 
standards”  as  “all  nonacademic 
admissions  criteria  *  *  *  essential  to 
participation  in  the  program  in 
question.”  45  CFR  pt.  84,  App.  A.  at  p. 
405. 

While  the  HEW  section  504 
regulations  relating  to  postsecondary 
education  require  recipients  to  modify 
any  academic  requirements  that  might 
discriminate  against  the  qualified 
handicap  and,  further,  require  the 
provision  of  educational  “auxiliary 
aids”  [e.g.,  taped  texts,  interpreters, 
classroom  equipment,  readers  in 
libraries)  (45  CfH  §§  84.44(a),  (d))  where 
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necessary  to  avoid  discrimination,  the 
Court  noted  these  regulatory  provisions 
did  not  require  fundamental 
programmatic  and  personal  service 
adjustments  needed  by  the  respondent. 

First,  the  Court  noted  that  petitioner’s 
training  program  required  “the  ability  to 
understand  speech  without  reliance  on 
lipreading”  to  ensure  “patient  safety 
during  the  clinical  phase  of  the 
program."  and  that  the  respondent 
would  require  the  “close  individual 
attention  by  a  nursing  instructor"  in 
order  to  participate  effectively  in 
clinical  work.  Id.,  at  4691-92.  However, 
the  HEW  regulation  requiring  auxiliary 
aids  specifically  excludes  “attendants, 
individually  prescribed  devices,  readers 
for  personal  use  or  other  study,  or  other 
devices  or  services  of  a  personal 
nature."  45  CFR  84.44(d)(2).  Accordingly, 
in  the  Court’s  view,  the  law  did  not 
require  the  petitioner  to  provide 
respondent  with  an  attendant  nursing 
instructor  since,  in  the  context  of  a 
clinical  program  where  each  student 
would  be  required  to  deal  individually 
with  patients,  this  would  have 
constituted  “services  of  a  personal 
nature.”  Hence  the  respondent  could  not 
qualify  for  the  clinical  segment  of  the 
training  program  and  would  be  confined 
to  taking  academic  courses  only. 

Second,  academic  “modifications”  set 
forth  in  the  HEW  regulation  include  (but 
are  not  necessarily  limited  to): 

Changes  in  the  length  of  time  permitted  for 
the  completion  of  degree  requirements, 
substitution  of  specific  courses  required  for 
the  completion  of  degree  requirements,  and 
adaptation  of  the  manner  in  which  specific 
courses  are  conducted  (45  CFR  84.44). 

However,  as  the  Court  saw  it,  such 
required  modifications  did  not 
encompass  a  curricular  change  which 
waived  effective  participation  in  a 
critical  component  of  a  degree  program 
in  registered  nursing.  “Whatever 
benefits  respondent  might  realize  from 
such  a  course  of  study,  she  would  not 
receive  even  a  rough  equivalent  of  the 
training  a  nursing  program  normally 
gives.”  Id.,  at  4692 

While  rejecting  respondent’s  gloss  on 
section  504  and  HEW's  implementing 
regulations,  the  Court  inferentially 
upheld  the  HEW  regulation  mandating 
modification  in  admission  criteria  for 
the  qualified  handicapped  by  noting  that 
“situations  may  arise  where  a  refusal  to 
modify  an  existing  program  might 
become  unreasonable  and 
discriminatory."  Id.,  at  4693. 

This  subpart  is  consistent  with  the 
holding  in  Davis  for  it  prohibits 
discrimination  only  against  the  qualified 
handicapped  in  the  Department’s 
Federally  assisted  programs  and 


activities.  Section  42.540(1)  defines 
“qualified  handicapped  person"  as 
follows: 

(1)  With  respect  to  employment,  a 
handicapped  person  who,  with 
reasonable  accommodation,  can  perform 
the  essential  functions  of  the  job  in 
question; 

(2)  With  respect  to  the  Law 
Enforcement  Education  Program  (LEEP), 
a  handicapped  person  who  meets  the 
academic  and  technical  standards 
requisite  to  admission  or  participation  in 
the  recipient’s  education  program  or 
activity; 

(3)  With  respect  to  other  services,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  services. 

The  “technical  standards”  mentioned 
in  section  42.540(1)(2),  refer  to  all 
nonacademic  admissions  criteria  that 
are  essential  to  participation  in  the 
program  in  question. 

The  critical  consideration  in 
determining  whether  a  handicapped 
person  qualifies  for  participation  in  a 
program  or  activity  receiving  assistance 
from  the  Department,  is  whether  a 
particular  physical  or  mental  ability  is  a 
necessary  prerequisite  for  effective 
participation,  or  whether  that  ability  is 
only  said  to  be  necessary  because  a 
recipient  of  Federal  funds  has  not  given 
adequate  consideration  to  the  ways  in 
which  stated  requirements  may  be 
modified  in  order  to  permit  participation 
by  the  handicapped. 

E.  Procedures 

The  Department  has  adopted  the  Title 
VI  complaint  and  enforcement 
procedures  for  use  in  implementing 
section  504  except  that  lilAA  will  not  be 
required  to  obtain  the  Attorney 
General’s  approval  before  the 
imposition  of  any  sanctions  against  a 
recipient,  this  is  consistent  with  LEAA’s 
practice  in  enforcing  the  civil  rights 
provisions  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act,  as 
amended  (42  U.S.C.  3766(c)). 

In  conformity  with  HEW’s  Policy 
Interpretations  1  and  2  (43  FR  18631 
(May  1, 1978)),  the  180  day  time 
limitation  for  filing  complaints  (§  42.107 
of  this  Title)  will  not  be  applied  to 
discriminatory  acts  which  occurred  prior 
to  the  effective  date  of  this  subpart 
(§  42.530(d)).  Further,  the  Department 
will  investigate  alleged  discriminatory 
acts  which  occurred  and  ended  prior  to 
the  effective  date  of  this  subpart  where 
it  is  shown  that  the  language  of  section 
504  and  HEW's  interagency  guidelines 
(43  FR  2132,  January  13. 1978) 
implementing  Executive  Order  11914  (41 
FR  17871,  April  28. 1976)  provided 


sufficient  notice  that  the  challenged 
activity  was  unlawful  (§  43.530(e)). 

As  to  remedies,  section  120(a)  of  the 
Rehabilitation  Act  Amendments  of  1978 
authorizes  the  payment  of  attorneys’ 
fees  to  the  prevailing  party  “in  any 
'  action  or  proceeding  to  enforce  or 
charge  a  violation  of  this  title”  (Title  V). 
Accordingly,  it  is  clear  that  there  is  a 
private  right  of  action  under  section  504. 
“The  availability  of  attorneys’  fees 
should  assist  in  vindicating  private 
rights  of  action  *  *  *  arising  under 
section  *  *  *  504."  Sen.  Rep.  No.  95-890, 
95th  Cong.,  2d  Sess.  (1978).  Cf.,  Cannon 
V.  University  of  Chicago,  47  U.S.L.  W. 
4549  (May  14, 1979).  Nothing  in  this 
subpart  requires  the  referral  of  a 
complaint  against  a  recipient  to  the 
Department  for  action  as  a  legal 
prerequisite  for  filing  a  law  suit  against 
the  recipient. 

The  term  “recipient”  (§  42.540  (e))  in 
LEAA  programs  includes  State  and  local 
governments.  State  planning  agencies, 
regional  planning  units,  criminal  justice 
coordinating  councils,  nonprofit 
institutions,  and  any  other  recipient  of 
LEAA  funds.  However,  Law 
Enforcement  Education  Program  (LEEP) 
recipients  are  ultimate  beneficiaries  of 
assistance  and,  as  such,  are  not 
recipients  for  the  purposes  of  this 
regulation;  for  definitions  of  “ultimate 
beneficiary”  and  “recipient”  see 
42.540(e)  and  (i)).  Recipients  in  Federal 
Bureau  of  Investigation  programs 
include  law  enforcement  agencies 
serving  municipalities,  counties  or 
States.  Recipients  in  Federal  assistance 
programs  of  the  National  Institute  of 
Corrections  of  the  Bureau  of  Prisons 
include  States,  general  units  of  local 
government,  as  well  as  public  and 
private  agencies,  educational 
institutions  and  organizations  and 
individuals  involved  in  the  development, 
implementation  or  operation  of 
correctional  programs  and  services. 
Recipients  in  Drug  Enforcement 
Administration  programs  include  State 
and  local  governments,  officials  of  law 
enforcement  agencies  and  forensic 
^  laboratories.  Recipients  in  the  programs 
of  the  antitrust  Division  include  State 
Attorney  General  offices.  A  recipient 
not  only  includes  a  primary  recipient 
[i.e.,  a  recipient  which  receives  Federal 
financial  assistance  from  a  Federal 
agency  directly)  but  also  a  second-tier 
recipient  [i.e.,  a  recipient  which  receives 
Federal  financial  assistance  through  the 
primary  recipient).  The  term  recipient 
includes  any  vendo*'  of  services 
purchased  or  otherwise  obtained  by  a 
recipient  for  beneficiaries  of  the 
recipient  program.  The  term  does  not 
include  the  ultimate  beneficiaries  of  the 
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program  [i.e.,  those  for  whom  the 
Federal  financial  assistance  is  designed 
to  benefit). 

The  term  ‘‘Federal  financial 
assistance"  (§  42.540(f))  includes  any 
arrangement  by  which  the  Department 
provides  or  makes  available  funds, 
property,  services,  or  anything  of  value 
by  way  of  grants,  contracts,  loans  or 
cooperative  agreements  including 
subgrants  and  contracts  under  grants.  It 
does  not  include  direct  Federal 
procurement  contracts.  Procurement 
contracts  are  generally  used  whenever 
the  principal  purpose  of  the  transaction 
is  the  acquisition  by  purchase,  lease,  or 
barter,  of  property  or  services  for  the 
direct  benefit  or  use  of  the  Federal 
Government.  Federal  assistance 
contracts,  grants,  loans  and  cooperative 
agreements  are  used  whenever  the 
principal  purpose  of  the  transaction  is  to 
accomplish  a  public  purpose  authorized 
by  Federal  statute. 

A  “program"  (§  42.540(h))  includes 
any  activity  or  facility  receiving  Federal 
financial  assistance  whether  such 
benefits  are  provided  directly  with  the 
aid  of  Federal  financial  assistance  or 
with  the  aid  of  any  non-Federal 
assistance  required  to  meet  the 
conditions  of  Federal  financial 
assistance.  The  term  “program"  includes 
activities  where  payments  are  made  by 
a  Federal  agency  to  ultimate 
beneficiaries  on  condition  of  their 
participation  in  a  program  conducted  by 
a  recipient. 

Drug  and  alcohol  abuse  are  “physical 
or  mental  impairments"  within  the 
meaning  of  section  7(6)  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
Accordingly,  drug  and  alcohol  abusers 
are  handicapped  under  section  504  if 
their  impairment  substantially  limits  one 
of  their  major  life  activities 
(§  42.540(k)(2)(i)(C)).  "Drug  abuse"  in 
this  subpart  is  defined  as  (1)  the  use  of 
any  drug  or  substance  listed  by  the 
Department  (21  CFR  1308.11)  under 
authority  of  the  Controlled  Substances 
Act  (21  U.S.C.  801),  as  a  controlled 
substance  unavailable  for  prescription, 
or  (2)  the  misuse  of  any  drug  or 
substance  listed  by  the  Department  (21 
CFR  1308.12-15)  as  a  controlled 
substance  available  for  prescription. 
Examples  of  (1)  include  certain  opiates 
and  opiate  derivatives  [e.g..  heroin)  and 
hallucinogenic  substances  [e.g., 
marihuana,  mescaline,  peyote)  and 
depressants  [e.g.,  mecloqualone). 
Examples  of  (2)  include  opium,  coca 
leaves,  methadone,  amphetamines  and 
barbiturates. 

While  Congress  did  not  specifically 
address  the  problems  of  drug  and 
alcohol  abuse  in  enacting  section  504, 
the  committees  which  considered  the 


Rehabilitation  Act  of  1973  were  made 
awarle  of  HEW’s  long-standing  practice 
of  treating  drug  and  alcohol  abusers  as 
eligible  for  rehabilitation  services  under 
the  Vocational  Rehabilitation  Act. 
Further,  Congress  has  expressed  its 
concern  regarding  discrimination 
against  drug  and  alcohol  abusers  by 
providing  that  a  person  may  not  be 
denied  Federal  civilian  employment  or  a 
Federal  license  solely  on  the  ground  of 
prior  drug  abuse  (21  U.S.C.  1180(c)(1))  or 
prior  alcohol  abuse  or  alcoholism  (42 
U.S.C.  4561(c)(1)).  These 
nondiscrimination  provisions  cover  the 
employment  practices  of  all  Federal  law 
enforcement  agencies  with  the 
exception  of  the  national  security 
agencies  [i.e.,  the  Federal  Bureau  of 
Investigation,  the  Central  Intelligence 
Agency  and  the  National  Security 
Agency).  Of  course,  section  504  covers 
present  drug  and  alcohol  use  as  well 
[e.g..  legal  methadone  maintenance). 
Recently,  in  section  122(a)(6)  of  the 
Rehabilitation  Act  Amendments  of  1978, 
Congress  specifically  provided  that, 
with  respect  to  employment  covered  by 
section  504,  the  term  handicapped 
individual  “does  not  include  any 
individual  who  is  an  alcoholic  or  drug 
abuser  whose  current  use  of  alcohol  or 
drugs  prevents  such  individual  from 
performing  the  duties  of  the  job  in 
question  or  whose  employment,  by 
reason  of  such  current  alcohol  or  drug 
abuse,  would  constitute  a  direct  threat 
to  property  or  the  safety  of  others." 
Accordingly,  this  subpart  does  not 
require  employers  or  program 
administrators  to  ignore  drug  and 
alcohol  abuse  in  making  determinations 
whether  a  handicapped  individual  is 
qualified  for  employment  or  other 
participation  in  a  Federal  assistance 
program.  The  subpart  merely  holds  that 
handicapped  persons,  as  well  as  others, 
should  be  assessed  on  the  basis  of  their 
behavior.  A  recipient  employer  may 
consider  for  all  applicants,  including 
drug  and  alcohol  abusers,  past 
personnel  records,  absenteeism, 
disruptive,  abusive  or  dangerous 
behavior,  violations  of  the  law  or  work 
rules,  or  unsatisfactory  work 
performance. 

This  subpart  does  not  preclude  a 
recipient  employer  from  rejecting  a 
handicapped  applicant  for  legitimate 
reasons  other  than  his  or  her  handicap. 
For  example,  a  recipient  employer  is  not 
required  to  hire  as  a  law  enforcement 
officer  a  drug  abuser  who  continues  to 
violate  laws  prohibiting  the  use. 
possession  or  sale  of  drugs  if  the 
rejection  is  based  on  the  violation  of  the 
law  and  not  the  handicap. 


In  the  case  of  past  drug  abuse,  each 
case  must  be  judged  on  its  own  merits. 
With  respect  to  employment,  employers 
may  weigh  the  following: 

(1)  Patterns  of  use; 

(2)  How  the  drug  was  obtained; 

(3)  Kind  of  drug  used; 

(4)  For  each  kind  of  drug  used,  the 
date  started  and  the  last  date  used; 

(5)  Circumstances  at  the  start  of  drug 
use; 

(6)  Circumstances  at  the  time  of 
discontinuance  of  drug  use; 

(7)  Nature  of  treatment  and  prognosis; 

(8)  Social  behavior  and  attitude  since 
discontinuance  of  drug  use; 

(9)  History  of  previous  rehabilitation 
efforts.  Many  of  these  same  factors 
would  be  relevant  in  assessing  the 
employability  of  those  with  records  of 
past  alcohol  abuse. 

Even  though  an  applicant  might 
exhibit  no  behavioral  manifestations 
which  would  interfere  with  performing 
the  essential  functions  of  a  job, 
employers  could  weigh  as  a  relevant 
factor  a  competent  medical  prognosis 
(based  on  individual  examination)  of  the 
likelihood  of  an  applicant‘s  developing 
alcohol  or  drug  related  behavioral 
characteristics  which  would  interfere 
with  the  applicant's  job 

F.  Request  for  Comments 

The  Department  encourages  the 
submission  of  comments  on  this  subpart 
from  all  interested  parties.  The 
Department  is  concerned  that  the 
provisions  be  clear  and  provide  for  a 
workable  program  that  will  achieve  the 
objectives  of  section  504.  The 
Department  is  particularly  interested  in 
receiving  comments  that  explain  the 
operations  of  the  numerous  programs 
funded  by  LEAA  through  its  block  grant 
program  and  the  various  ways  in  which 
this  subpart  would  affect  such  programs. 
Additionally,  it  would  be  helpful  to  have 
comments  directed  to  the  following 
matters. 

1.  Section  42.513  would  prohibit  a 
recipient  from  requiring  applicants  to 
take  medical  examinations  prior  to  an 
offer  of  employment  conditioned  on  the 
results  of  such  examinations.  This  is 
consistent  with  the  HEW  section  504 
regulations  (45  CFR  84.14(a)).  Under 
§  42.513,  components  of  the  criminal 
justice  system  requiring  extensive 
background  checks  for  prospective 
employees,  would  effectively  have  to 
complete  such  investigations  prior  to 
having  the  applicant  undergo  a  medical 
examination.  Does  the  provision’s 
objective — i.e.,  eliminating  a 
nonobservable  handicap  as  a  factor  in 
the  initial  hiring  stage — outweigh  the 
administrative  costs  involved? 
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2.  The  HEW  section  504  regulations 
provide  the  following  exemptions: 

If  a  recipient  with  fewer  than  fifteen 
employees  that  provides  health,  welfare,  or 
other  social  service  finds,  after  consultation 
with  a  handicapped  person  seeking  its 
services,  that  there  is  no  method  of  complying 
with  paragraph  (a)  [program  accessibility]  of 
this  section  other  than  making  a  significant 
alteration  in  its  existing  facilities,  the 
recipient  may,  as  an  alternative,  refer  the 
handicapped  person  to  other  providers  of 
those  services  that  are  accessible.  (45  CFR 
§  84.22(c) 

Further,  with  respect  to  health,  welfare 
and  other  social  services,  the  HEW 
regulations  do  not  require  recipients 
with  fewer  than  fifteen  employees  to 
provide  auxiliary  aids.  (45  CFR 
84.52(d)(1)).  Are  there  “small  providers" 
in  the  programs  receiving  assistance 
from  the  Department  which  would 
qualify  for  similar  considerations? 

3.  HEW's  Policy  Interpretation  No.  4 
under  its  section  504  regulation,  says  the 
following: 

Carrying  is  an  unacceptable  method  for 
achieving  program  accessibility  for  mobility 
impaired  persons  except  in  two  cases.  First, 
when  program  accessibility  can  be  achieved 
only  through  structural  changes,  carrying  may 
serve  as  an  expedient  until  construction  is 
completed.  Second,  carrying  will  be 
permitted  in  manifestly  exceptional  cases  if 
carriers  are  formally  instructed  on  the  safest 
and  least  humiliating  means  of  carrying  and 
the  service  is  provided  in  a  reliable  manner. 
(43  FR  36035  (August  14. 1978)). 

Are  there  any  “manifestly  exceptional 
cases"  in  programs  receiving  financial 
assistance  from  the  Department  which 
would  qualify  for  the  application  of 
Policy  Interpretation  No.  4? 

4.  What  application  does  this  subpart 
have  to  the  service  of  the  blind  and  deaf 
on  State  and  local  juries?  Is  this  a  policy 
question  which  is  appropriately  left  to 
State  and  local  jurisdictions  to  decide? 

5.  Are  there  any  considerations 
besides  those  set  forth  in  §  42.511(c)  for 
determining  reasonable  accommodation 
in  employing  the  handicapped?  For 
example,  is  the  monetary  value  of  the 
assistance  received  from  the 
Department  a  relevant  consideration? 

6.  The  subpart  makes  no  specific 
reference  to  differential  treatment  of 
handicapped  employees  with  respect  to 
insurance  benefits.  What  are  the  factors 
the  Department  should  consider  in 
determining  the  appropriate  application 
of  section  504  to  this  matter? 

7.  Section  42.505(h)  states  that  the 
obligation  to  comply  with  the  subpart 
“is  not  affected  by  any  State  or  local 
law  or  requirement  or  limited 
employment  opportunities  for  the 
handicapped  in  any  occupation  or 
profession."  What  impact  does 


Southeastern  Community  College,  v. 
Davis,  supra,  have  on  this  standard? 

8.  In  addition  to  educational  programs, 
employment,  housing,  and  group 
activities,  are  there  other  applications  of 
§  42.503(d)’s  requirement  that 
“recipients  shall  administer  programs  in 
the  most  integrated  setting  appropriate 
so  that  qualified  handicapped  persons 
receive  the  full  benefits  of  the  program"? 

9.  What  are  examples  of  auxiliary 
aids  (§  42.523)  which  are  (a)  required 
under  the  subpart,  (b)  not  required 
under  the  subpart? 

10.  Does  section  504  require 
correctional  institutions  to  develop 
specialized  programs  for  (1)  physically 
disabled  and  infirm  inmates,  (2)  inmates 
with  severe  emotional  disturbances,  and 
(3)  retarded  and  developmentally 
disabled  inmates,  who  require  close 
medical,  psychiatric,  psychological,  or 
habilitative  supervision?  What  would  be 
the  required  content  of  such  programs? 

11.  Are  the  subpart’s  definitions  for 
“drug  abuse”  and  “alcohol  abuse” 

(§  42..540(n)  and  (o))  consistent  with  the 
requirements  of  section  504? 

12.  The  Department  would  appreciate 
the  submission  of  (a)  cost  studies 
regarding  structural  and  nonstructural 
modifications  to  provide  for  the 
participation  of  the  handicapped  in 
programs  relevant  to  this  subpart,  and 
(b)  statistical  studies  showing  the 
incidence  of  incarceration  of  the 
physically  and  mentally  handicapped  in 
institutions  eligible  for  assistance  from 
the  Department. 

Accordingly,  Part  42  of  Title  28  of  CFR 
is  proposed  to  be  amended  by  adding  a 
new  Subpart  G  reading  as  set  forth 
below. 

Dated:  September  14. 1979. 

Benjamin  R.  Civiletti. 

Attorney  General. 

PART  42~NONDiSCRIMiNATION; 
EQUAL  EMPLOYMENT  OPPORTUNITY; 
POLICIES  AND  PROCEDURES 


Subpart  G— Nondiscrimination  Based  on 
Handicap  in  Federally  Assisted  Programs— 
Implementation  of  Section  504  of  the 
Rehabilitation  Act  of  1973  and  Executive 
Order  11914 

General  Provisions 

Sec. 

42.501  Purpose. 

42.502  Application. 

42.503  Discrimination  prohibited. 

42.504  Assurances  required. 

42.505  Administrative  requirements  for 
recipients. 

Employment 

42.510  Discrimination  prohibited. 

42.511  Reasonable  accommodation. 


Sec. 

42.512  Employment  criteria. 

42.513  Preemployment  inquiries. 

Program  Accessibility 

42.520  Discrimination  prohibited. 

42.521  Existing  facilities. 

42.522  New  construction. 

42.523  Auxiliary  aids. 

42.524  Postsecondary  education. 

Procedures 
42.530  Procedures. 

DeFinitions 
42.540  Definitions. 

Appendix  A — Federal  financial  assistance 
of  the  Department  of  justice  to  which  this 
subpart  applies. 

Appendix  B — HEW  regulations  under 
section  504  of  the  Rehabilitation  Act  of  1973, 
as  amended  (45  CFR  §§  84.41-84.47)  which 
apply  to  this  subpart. 

Appendix  C — Department  regulations 
under  Title  VI  of  the  Civil  Rights  Act  of  1964 
(28  CFR  §§  42.106-42.110)  which  apply  to  this 
subpart. 

Appendix  D — LEAA  regulations  under  the 
Omnibus  Crime  Control  and  Safe  Streets  Act. 
as  amended  which  apply  to  this  subpart  (28 
CFR  §§  42.205  and  42.206). 

Authority:  Sec.  504,  Rehabilitation  Act  of 
1973.  Pub.  L.  93-112,  87  Stat.  394  (29  U.S.C. 
794):  Sec.  111(a).  Rehabilitation  Act 
Amendments  of  1974,  Pub.  L.  93-516.  88  Stat. 
1619  (29  U.S.C.  706);  Sec.  120(a) 
Rehabilitation,  Comprehensive  Services,  and 
Developmental  Disabilities  Amendments  of 
1978,  Pub.  L.  95-602,  92  Stat.  2955  (1978): 
Executive  Order  11914,  April  28. 1976  and  42 
CFR  Part  85. 


§  42.501  Purpose. 

The  purpose  of  this  subpart  is  to 
implement  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap  in  any  program 
receiving  Federal  financial  assistance. 

§  42.502  Application. 

This  subpart  applies  to  each  recipient 
of  Federal  financial  assistance  from  the 
Department  of  Justice  and  to  each 
program  receiving  such  assistance.  The 
requirements  of  this  subpart  do  not 
apply  to  the  ultimate  beneficiaries  of 
Federal  financial  assistance  in  the 
program  receiving  Federal  financial 
assistance. 

§  42.503  Discrimination  prohibited. 

(a)  General  No  qualified  handicapped 
person  shall,  solely  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of.  or  otherwise  be  subjected  to 


Federal  Register  /  Vol.  44,  No.  185  /  Friday,  September  21,  1979  /  Proposed  Rules 


54959 


discrimination  under  any  program 
receiving  Federal  financial  assistance. 

I  (b)  Discriminatory  actions  prohibited. 

(1)  A  recipient  may  not  discriminate  on 
the  basis  of  handicap  in  the  following 
ways  directly  or  through  contractual, 
licensing,  or  other  arrangements  under 
any  program  receiving  Federal  financial 
assistance: 

(i)  Deny  a  qualified  handicapped 
person  the  opportunity  accorded  others 
to  participate  in  the  program  receiving 
Federal  financial  assistance; 

(ii)  Deny  a  qualified  handicapped 
person  assistance  necessary  to  provide 
that  person  with  an  equal  opportunity  to 
achieve  the  same  benefits  that  others 
achieve  in  the  program  receiving  Federal 
financial  assistance; 

(iii)  Deny  a  qualified  handicapped 
person  an  equal  opportunity  to 
participate  in  the  program  through  the 
provision  of  services  to  the  program: 

(iv)  Deny  a  qualified  handicapped 
person  an  adequate  opportunity  to 
participate  as  a  member  of  a  planning  or 
advisory  body  which  is  an  integral  part 
of  the  program. 

(v)  Permit  the  participation  in  the 
program  of  agencies,  organizations  or 
person  which  discriminate  against  the 
handicapped  beneficiaries  of  the 
recipient’s  program: 

(vi)  Intimidate  or  retaliate  against  any 
individual,  whether  handicapped  or  not, 
for  the  purpose  of  interfering  with  any 
right  secured  by  section  504  or  this 
subpart. 

(2)  A  recipient  may  not  deny  a 
qualified  handicapped  person  the 
opportunity  to  participate  in  any 
program  receiving  Federal  financial 
assistance  on  the  ground  that  other 
specialized  programs  for  handicapped 
persons  are  available. 

(3)  A  recipient  may  not,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  that  either  purposely 
or  in  effect  discriminate  on  the  basis  of 
handicap  or  that  perpetuate  the 
discrimination  of  another  recipient  if 
both  recipients  are  subject  to  common 
administrative  control  or  are  agencies  of 
the  same  State. 

(4)  A  recipient  may  not,  in 
determining  the  location  or  design  of  a 
facility,  make  selections  that  either 
purposely  or  in  effect  discriminate  on 
the  basis  of  handicap. 

(5)  A  recipient  is  prohibited  from 
discriminating  on  the  basis  of  handicap 
in  a  program  operating  without  Federal 
Financial  assistance  where  such  action 
would  discriminate  against  the 
handicapped  beneficiaries  or 
participants  in  any  program  of  the 
recipient  receiving  Federal  financial 
assistance. 


(6)  Any  program  not  otherwise 
receiving  Federal  financial  assistance 
but  using  a  facility  provided  with  the  aid 
of  Federal  financial  assistance  is 
prohibited  from  discriminating  on  the 
basis  of  handicap. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  programs  limited  by 
Federal  statute  or  executive  order  to 
handicapped  persons  is  not  prohibited 
by  this  subpart. 

(d)  Recipients  shall  administer 
programs  in  the  most  integrated  setting 
appropriate  so  that  qualified 
handicapped  persons  receive  the  full 
benefits  of  the  program. 

(e)  Recipients  shall  insure  that 
communications  with  their  applicants, 
employees  and  beneficiaries  are 
effectively  conveyed  to  those  having 
impaired  vision  and  hearing. 

(f)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this 
subpart  is  not  exhaustive  but  only 
illustrative. 

§  42.504  Assurances  required. 

(a)  Assurances.  Every  application  for 
Federal  financial  assistance  covered  by 
this  subpart  shall  contain  an  assurance 
that  the  program  will  be  conducted  in 
compliance  with  the  requirements  of 
section  504  and  this  subpart.  The 
responsible  Department  official  shall 
specify  (1)  the  form  of  the  foregoing 
assurance  for  each  program,  (2)  the 
extent  to  which  the  applicant  may  be 
required  to  seek  like  assurances  from 
subgrantees,  contractors  and 
subcontractors,  transferees,  successors 
in  interest  and  others  connected  with 
the  program,  and  (3)  the  extent  to  which 
the  applicant  will  be  required  to  confirm 
that  the  assurances  provided  in 
conformance  with  paragraph  (a)(2]  of 
this  section  are  being  honored.  Each 
assurance  shall  include  provisions 
giving  notice  that  the  United  States  has 
a  right  to  seek  judicial  enforcement. 

(b)  Assurances  from  government 
agencies.  Assurances  from  agencies  of 
State  and  local  governments  shall  extent 
to  any  other  agency  of  the  same 
governmental  unit  if  the  policies  of  the 
other  agency  will  affect  the  program  for 
which  Federal  Hnancial  assistance  is 
requested. 

(c)  Assurances  from  institutions.  The 
assurances  required  with  respect  to  any 
institution  or  facility  shall  be  applicable 
to  the  entire  institution  or  facility. 

(d)  Duration  of  obligation.  Where  the 
Federal  financial  assistance  is  to 
provide  or  is  in  the  form  of  real  or 
personal  property,  the  assurance  will 
obligate  the  recipient  and  any  transferee 
for  the  period  during  which  the  property 
is  being  used  for  the  purpose  for  which 
the  Federal  financial  assistance  is 


extended  or  for  another  purpose 
involving  the  provisions  of  similar 
benefits,  or  for  as  long  as  the  recipient 
retains  ownership  or  possession  of  the 
property,  whichever  is  longer.  In  all 
other  cases  the  assurance  will  obligate 
the  recipient  for  the  period  during  which 
Federal  financial  assistance  is  extended. 

(e)  Covenants.  With  respect  to  any 
transfer  of  real  property,  the  transfer 
document  shall  contain  a  covenant 
running  with  the  land  assuring 
nondiscrimination  on  the  condition 
described  in  paragraph  (d).  Where  the 
property  is  obtained  from  the  Federal 
government,  the  covenant  may  also 
include  a  condition  coupled  with  a  right 
to  be  reserved  by  the  Department  to 
revert  title  to  the  property  in  the  event  of 
a  breach  of  the  covenant. 

(f)  Remedies.  The  failure  to  secure 
either  an  assurance  or  a  sufficient 
assurance  from  a  recipient  shall  not 
impair  the  right  of  the  Department  to 
enforce  the  requirements  of  section  504 
and  this  subpart. 

§  42.505  Administrative  requirements  for 
recipients. 

(a)  Remedial  action.  If  the  Department 
finds  that  a  recipient  has  discriminated 
against  persons  on  the  basis  of  handicap 
in  violation  of  section  504  or  this 
subpart,  the  recipient  shall  take  the 
remedial  action  the  Department 
considers  necessary  to  overcome  the 
effects  of  the  discrimination.  This  may 
include  remedial  action  with  respect  to 
handicapped  persons  who  are  no  longer 
participants  in  the  recipient's  program 
but  who  were  participants  in  the 
program  when  such  discrimination 
occurred,  or  with  respect  to 
handicapped  persons  who  would  have 
been  participants  in  the  program  had  the 
discrimination  not  occurred. 

(b)  Voluntary  action.  A  recipient  may 
take  affirmative  steps,  in  addition  to  the 
requirements  of  this  subpart,  to  increase 
the  participation  of  qualified 
handicapped  persons  in  the  recipient's 
program. 

(c)  Self-evaluation.  (1)  A  recipient 
shall,  within  one  year  of  the  effective 
date  of  this  subpart,  evalute  and  modify 
its  policies  and  practices  that  do  not 
meet  the  requirements  of  this  subpart. 
During  this  process  the  recipient  shall 
seek  the  advice  and  assistance  of 
interested  persons,  including 
handicapped  persons  or  organizations 
representing  handicapped  persons.  The 
recipient  shall  take  any  necessary 
remedial  steps  to  eliminate  the  effects  of 
discrimination  that  resulted  from 
adherence  to  these  policies  and 
practices. 

(2)  A  recipient  employing  Hfty  or  more 
persons  and  receiving  Federal  financial 
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assistance  from  the  Department  of  more 
than  $25,000  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph 

(c)(1)  of  this  section,  maintain  on  Hie. 
make  available  for  public  inspection, 
and  provide  to  the  Department  on 
request:  (i)  a  list  of  the  interested 
persons  consulted,  (ii)  a  description  of 
areas  examined  and  problems 
identified,  and  (iii)  a  description  of 
modifications  made  and  remedial  steps 
taken. 

(d)  Designation  of  responsible 

.  employee.  A  recipient  employing  fifty  or 
more  persons  and  receiving  Federal 
financial  assistance  from  the 
Department  of  more  than  $25,000  shall 
designate  at  least  one  person  to 
coordinate  compliance  with  this 
subpart. 

(e)  Adoption  of  grievance  procedures. 

A  recipient  employing  fifty  or  more 
persons  and  receiving  Federal  financial 
assistance  from  the  Department  of  more 
than  $25,000  shall  adopt  grievance 
procedures  which  incorporate  due 
process  standards  and  provide  for  the 
prompt  and  equitable  resolution  of 
complaints  alleging  any  action 
prohibited  by  this  subpart.  Such 
procedures  need  not  be  established  with 
respect  to  complaints  from  applicants 
for  employment. 

(f)  Notice.  (1)  A  recipient  employing 
fifty  or  more  persons  and  receiving 
Federal  financial  assistance  from  the 
Department  of  more  than  $25,000  shall, 
on  a  continuing  basis,  notify 
participants,  beneHciaries,  applicants, 
employees  and  unions  or  professional 
organizations  holding  collective 
bargaining  or  professional  agreements 
with  the  recipient  that  it  does  not 
discriminate  on  the  basis  of  handicap  in 
violation  of  section  504  and  this  subpart. 
The  notification  shall  also  include 
identiHcation  of  the  person  responsible 
for  coordinating  compliance  with  this 
subpart.  A  recipient  shall  make  the 
initial  notihcation  required  by  this 
paragraph  within  90  days  of  the 
effective  date  of  this  subpart. 

(2)  Recruitment  materials  or 
publications  containing  general 
information  that  it  makes  availaUe  to 
participants.  beneHciaries,  applicants,  or 
employees  shall  include  a  policy 
statement  of  nondiscrimination  on  the 
basis  of  handicap. 

(g)  The  Department  may  require  any 
recipient  with  fewer  than  Hfty  ' 
employees  and  receiving  less  than 
$25,000  in  Federal  financial  assistance  to 
comply  with  paragraphs  (c)(2)-(f)  of  this 
section. 

(h)  The  obligation  to  comply  with  this 
subpart  is  not  aHected  by  any  State  or 
local  law  or  requirement  or  limited 


employment  opportunities  for  the 
handicapped  in  any  occupation  or 
profession. 

Employment 

§  42.510  Discrimination  prohibited. 

(a)  General.  (1)  No  qualified 
handicapped  person  shall  on  the  basis 
of  handicap  be  subjected  to 
discrimination  in  employment  under  any 
program  receiving  Federal  financial 
assistance. 

(2)  A  recipient  shall  make  all 
decisions  concerning  employment  under 
any  program  receiving  Federal  financial 
assistance  in  a  manner  which  insures 
that  discrimination  on  the  basis  of 
handicap  does  not  occur  so  as  to  limit, 
segregate,  or  classify  applicants  or 
employees  in  any  way  that  adversely 
affects  their  opportunities  or  status 
because  of  handicap. 

(3)  A  recipient  may  not  participate  in 
a  contractual  or  other  relationship  that 
has  the  effect  of  subjecting  qualified 
handicapped  applicants  or  employees  to 
discrimination  prohibited  by  this 
section,  the  relationships  referred  to  in 
this  paragraph  include  relationships 
with  employment  and  referral  agencies, 
labor  unions,  organizations  providing  or 
administering  fringe  beneHts  to 
employees  of  the  recipient,  and 
organizations  providing  training  and 
apprenticeship  programs. 

(b)  Specific  activities.  The  prohibition 
against  discrimination  in  employment 
applies  to  the  following  activities: 

(1)  Recruitment,  advertising,  and 
application  processing; 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff  and  rehiring; 

(3)  Pay  and  any  other  form  of 
compensation  including  fringe  beneHts 
available  by  virtue  of  employment, 
whether  or  not  administered  by  the 
recipient; 

(4)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  lines  of 
progression,  and  seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 

(6)  Selection  and  Hnancial  support  for 
training  including  apprenticeship, 
professional  meetings,  conferences,  and 
selection  for  leaves  of  absence  to  pursue 
training; 

(7)  Employer-sponsored  activities, 
including  social  or  recreational 
programs;  and 

(8)  Any  other  term,  condition,  or 
privilege  of  employment. 

(c)  In  oHering  employment  or 
promotions  to  handicapped  individuals, 
recipients  may  not  reduce  the  amount  of 


compensation  offered  because  of  any 
disability  income,  pension  or  other 
benefit  the  applicant  or  employee 
receives  from  another  source. 

(d)  A  recipient’s  obligation  to  comply 
with  this  section  is  not  affected  by  any 
inconsistent  term  of  any  collective 
bargaining  agreement  to  which  it  is  a 
party. 

(e)  A  recipient  may  not  participate  in 
a  contractual  or  other  relationship  that 
has  the  effect  of  subjecting  qualified 
handicapped  applicants  or  employees  to 
discrimination  prohibited  by  this 
subpart.  The  relationships  referred  to  in 
this  paragraph  include  relationships 
with  employment  and  referral  agencies, 
with  labor  unions,  with  organizations 
providing  or  administering  fringe 
beneHts  to  employees  of  the  recipient, 
and  with  Civil  Service  Agencies  in  State 
or  local  units  of  government. 

§  42.5 1 1  Reasonable  accommodation. 

(a)  A  recipient  shall  make  an 
accommodation  for  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  handicapped  applicant  or 
employee  unless  the  recipient  can 
demonstrate  by  a  preponderance  of  the 
evidence,  based  on  the  individual 
assessment  of  the  applicant  or 
employee,  that  the  accommodation 
would  materially  impair  the  safe  and 
efficient  operation  of  the  program 
receiving  Federal  Hnancial  assistance  or 
would  otherwise  not  be  reasonable. 

(b)  In  determining  what  is  a 
reasonable  accommodation, 
consideration  should  be  given  to  making 
facilities  used  by  employees  readily 
accessible  to  and  usable  by 
handicapped  persons,  job  restructuring, 
part-time  or  modiHed  work  schedules, 
acquisition  or  modification  of  equipment 
or  devices,  the  provision  of  readers  or 
interpreters,  and  other  similar  actions. 

(c)  Whether  an  accommodation  is 
reasonable  depends  upon  a  case-by¬ 
case  analysis  weighing  factors  which 
include: 

(1)  the  safe  operation  of  the  program; 

(2)  the  nature  and  economic  cost  of 
the  accommodation; 

(3)  the  ability  of  the  recipient  to 
absorb  the  cost  of  the  accommodation; 

(4)  the  degree  to  which  an 
accommodation  can  be  made  without 
materially  impairing  the  operation  of  the 
program  when  viewed  as  a  whole: 

(5)  the  ability  of  the  handicapped 
individual  to  perform  the  essential 
duties  of  the  job  with  the 
accommodation. 

A  reasonable  accommodation  may 
require  a  recipient  to  bear  more  than  a 
de  minimis  economic  cost  in  making 
allowance  for  the  handicap  of  a 
qualified  applicant  or  employee  and 
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accept  minor  inconvenience  which  does 
not  bear  on  the  ability  of  the 
handicapped  individual  to  perform  the 
essential  duties  of  the  job. 

§  42.512  Employment  criteria. 

(a)  A  recipient  may  not  use  any 
employment  test  or  other  selection 
criterion  that  tends  to  screen  out 
handicapped  persons  unless:  (1)  the  test 
score  or  other  selection  criterion,  as 
used  by  the  recipient,  is  shown  to  be 
job-related  for  the  position  in  question, 
and  (2)  alternative  job-related  tests  or 
criteria  that  tend  to  screen  out  fewer 
handicapped  persons  are  not  shown  by 
the  appropriate  Department  officials  to 
be  available. 

(b)  A  recipient  shall  administer  tests 
using  procedures  which  accommodate 
the  special  problems  of  the  handicapped 
to  the  fullest  extent,  consistent  with  the 
objectives  of  the  test. 

§  42.513  Preemployment  inquiries. 

(a)  A  recipient  may  condition  an  offer 
of  employment  on  the  results  of  a 
medical  examination  conducted  prior  to 
the  employee’s  entrance  on  duty  if  all 
entering  employees  are  required  to 
undergo  such  an  examination  regardless 
of  handicap  and  the  results  of  the 
examination  are*  used  in  a  manner 
consistent  with  this  subpart. 

(b)  A  recipient  may  make 
preemployment  inquiry  into  an 
applicant's  ability  to  perform  job-related 
functions.  A  recipient  may  not  make 
preemployment  inquiry  of  an  applicant 
regarding  any  handicap  covered  by  this 
subpart  except  where  the  recipient  is 
taking  remedial  or  voluntary  action 
under  §§  42.505(a)  or  (b)  of  this  subpart, 
or  affirmative  action  under  section  503 
of  the  Act.  Under  those  circumstances 
the  recipient  may  inquire  about  an 
applicant's  handicaps,  if: 

(1)  The  recipient  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose  or  makes  clear  orally  if  no 
written  questionnaire  is  used  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations  or  its 
voluntary  or  affirmative  action  efforts: 
and 

(2)  The  recipient  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential  as  provided  in  paragraph 

(c)  of  this  section,  that  refusal  to  provide 
it  will  not  subject  the  applicant  or 
employee  to  adverse  treatment,  and  that 
it  will  be  used  only  in  accordance  with 
this  subpart. 

(c)  The  applicant’s  medical  record 
shall  be  collected  and  maintained  on 
separate  forms  and  kept  confidential. 


except  that  the  following  persons  may 
be  informed: 

(1)  Supervisors  and  managers 
regarding  restrictions  on  the  work  of 
handicapped  persons  and  necessary 
accommodations; 

(2)  First  aid  and  safety  personnel  if 
the  condition  might  require  emergency 
treatment;  and 

(3)  Government  officials  investigating 
compliance  With  the  Act  upon  request 
for  relevant  information. 

Program  Accessibility 

§  42.520  Discrimination  prohbited. 

Recipients  shall!  insure  that  no 
qualified  handicapped  person  is  denied 
the  benefits  of,  excluded  from 
participation  in,  or  otherwise  subjected 
to  discrimination  under  any  program 
receiving  Federal  financial  assistance 
because  the  recipient’s  facilities  are 
inaccessible  to  or  unusable  by 
handicapped  persons. 

§  42.521  Existing  facilities. 

(a)  Program  accessibility.  A  recipient 
shall  operate  each  program  to  which  this 
subpart  applies  so  that  the  program, 
when  reviewed  in  its  entirety,  is  readily 
accessible  to  and  usable  by 
handicapped  persons.  This  section  does 
not  require  a  recipient  to  make  each  of 
its  existing  facilities  or  every  part  of  a 
facility  accessible  to  and  usable  by 
handicapped  persons. 

(b)  Compliance  procedures.  A 
recipient  may  comply  with  the 
requirement  of  paragraph  (a)  of  this 
section  through  redesign  of  equipment, 
reassignment  of  services  to  accessible 
buildings,  assignment  of  aids  to 
beneficiaries,  [e.g.,  interpreters  for  the 
deaf,  readers  for  the  blind),  delivery  of 
services  at  alternate  accessible  sites, 
alteration  of  existing  facilities,  or  any 
other  methods  that  result  in  making  its 
program  accessible  to  handicapped 
persons.  A  recipient  is  not  required  to 
make  structural  changes  in  existing 
facilities  where  other  methods  are 
effective  in  achieving  compliance  with 
paragraph  (a)  of  this  section.  In  choosing 
among  methods  for  meeting  the 
requirement  of  paragraph  (a),  a  recipient 
shall  give  priority  to  those  methods  that 
offer  programs  to  handicapped  persons 
in  the  most  integrated  setting 
appropriate  to  obtain  the  full  benefits  of 
the  program. 

(c)  Time  period.  A  recipient  shall 
comply  with  the  requirement  of 
paragraph  (a)  within  ninety  days  of  the 
effective  date  of  this  subpart.  However, 
where  structural  changes  in  facilities  are 
necessary,  such  changes  shall  be  made 
expeditiously  and  shall  be  completed 
within  three  years  of  the  effective  date 
of  this  subpart.  If  structural  changes  to 


facilities  are  necessary,  a  recipient  shall, 
within  six  months  of  the  effective  date 
of  this  subpart,  develop  a  written  plan 
available  for  public  inspection  setting 
forth  the  steps  that  will  be  taken  to 
complete  the  changes  together  with  a 
schedule  for  making  the  changes.  The 
plan  shall  be  developed  with  the 
assistance  of  interested  persons, 
including  handicapped  persons  or 
organizations  representing  handicapped 
persons. 

(d)  Notice.The  recipient  shall  adopt 
and  implement  procedures  to  insure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  services,  activities,  and 
facilities  that  are  accessible  to  and 
usable  by  handicapped  persons. 

§  42.522  New  construction. 

(a)  Design  and  construction.  Each  new 
or  altered  facility  constructed  by,  on 
behalf  of,  or  for  the  use  of  a  recipient 
shall  be  designed  and  constructed  in 
such  a  manner  that  the  facility  or  altered 
portion  thereof  is  readily  accessible  to 
and  usable  by  handicapped  persons,  if 
the  construction  was  commenced  after 
the  effective  date  of  this  subpart. 

(b)  American  National  Standards 
Institute  accessibility  standards.  Design, 
construction,  or  alteration  of  facilities  in 
conformance  with  the  "American 
National  Standard  Specifications  for 
Making  Buildings  and  Facilities 
Accessible  to,  and  Usable  by.  the 
Physically  handicapped”  published  by 
the  American  National  Standards 
Institute.  Inc.  (ANSI  A117.1-1961 
(R1971)),  ’  which  is  incorporated  by 
reference  in  this  subpart  shall  constitute 
compliance  with  paragraph  (a)  of  this 
section.  Departures  from  particular 
requirements  of  those  standards  by  the 
use  of  other  methods  shall  be  permitted 
when  it  is  clearly  evident  that 
equivalent  access  to  the  facility  is 
provided. 

§42.523  Auxiliary  aids. 

A  recipient  shall  provide  appropriate 
auxiliary  aids  to  qualified  handicapped 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  where  a  refusal  to 
make  such  provision  would 
discriminatorily  impair  or  exclude  the 
participation  of  such  persons  in  a 
program  receiving  Federal  financial 
assistance.  Attendants,  indivudually 
prescribed  devices,  readers  for  personal 
use  or  study,  or  other  devices  or  services 
of  a  personal  nature  are  not  required 
under  this  section. 


'Copies  obtainable  from  American  National 
Standards  Institute,  Inc.,  1430  Broadway.  New  York. 
N.Y.  10018. 
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§  42.524  Postsecondary  education. 

This  subpart  incorporates  by 
reference  the  provisions  of  HEW’s 
section  504  regulations  (relating  to 
postsecondary  education]  for 
educational  programs  receiving 
assistance  from  the  Department  (45  CER 
84.41-84.47).  (See  Appendix  B). 

Procedures 

§  42.530  Procedures. 

(a)  The  procedural  provisions 
applicable  to  Title  VI  of  the  Civil  Rights 
Act  of  1964  (28  CFR  42.106-42.110)  apply 
to  this  subpart  except  that  the  provision 
contained  in  §  42.110(e)  and 

§  42.108(c)(3)  which  requires  the 
Attorney  General's  approval  before  the 
imposition  of  any  sanction  against  a 
recipient  does  not  apply  to  programs 
funded  by  LEAA.  The  applicable 
provisions  contain  requirements  for 
compliance  information  (§  42.106), 
conduct  of  investigations  (§  42.107), 
procedure  for  effecting  compliance 
(§  42.108),  hearings  (§  42.109),  and 
decisions  and  notices  (§  42.110).  (See 
Appendix  C). 

(b)  In  the  case  of  programs  funded  by 
LEAA,  the  timetables  and  standards  for 
investigation  of  compliants  and  for  the 
conduct  of  compliance  reviews 
contained  in  §  42.205  and  §  42.206  are 
applicable  to  this  subpart  except  that 
any  finding  of  noncompliance  shall  be 
enforced  as  provided  in  paragraph  (a)  of 
this  section.  (See  Appendix  D). 

(c)  In  the  case  of  programs  funded  by 
LEAA.  the  refusal  to  provide  requested 
information  under  paragraph  (a)  above 
and  §  42.106  will  be  enforced  pursuant 
to  the  provisions  of  section  509  of  Title  I 
of  the  Ominibus  Crime  Control  and  Safe 
Streets  Act,  as  amended  (42  U.S.C. 

§  3701.  et  seq.). 

(d)  The  180-day  limitation  period  for 
filing  of  complaints  (§  42.107  of  this 
Title)  will  not  be  applied  to  acts  of 
discrimination  occurring  prior  to  the 
effective  date  of  this  subpart. 

(e)  The  Department  will  investigate 
complaints  alleging  discrimination  in 
violation  of  section  504  occurring  prior 
to  the  effective  date  of  this  subpart 
where  the  language  of  the  statute  and 
HEW's  interagency  guidelines  (43  FR 
2132.  January  13, 1978)  implementing 
Executive  Order  11974  (41  FR  17871, 
April  28, 1976)  provided  notice  that  the 
challenged  policy  or  practice  was 
unlawful. 

Definitions 

§  42.540  Definitions. 

As  used  in  this  subpart  the  term: 

(a)  "The  Act"  means  the 
Rehabilitation  Act  of  1972,  Pub.  L.  93- 
112,  as  amended  (29  U.S.C.  §  701  et  seq.]. 


(b)  "Section  504"  means  section  504  of 
the  Act  (29  U.S.C.  §  794). 

(c)  “Department"  means  the 
Depaj-tment  of  Justice. 

(d)  “LEAA"  means  the  Law 
Enforcement  Assistance  Administration 
of  the  Department  of  Justice. 

(e)  "Recipient"  means  any  State  or 
unit  of  local  government,  any 
instrumentality  of  a  State  or  unit  of  local 
government,  any  public  or  private 
agency,  institution,  organization,  or 
other  public  or  private  entity,  or  any 
person  to  which  Federal  financial 
assistance  is  extended  receiving  Federal 
financial  assistance  directly  or  through 
another  recipient  including  any 
successor,  assignee,  or  transferee  of  a 
recipient  but  excluding  the  ultimate 
beneficiary  of  the  assistance.  The  term 
includes  any  vendor  of  services 
purchased  or  otherwise  obtained  by  a 
recipient  for  beneficiaries  of  the 
program. 

(f)  “Federal  financial  assistance" 
means  any  grant,  cooperative 
agreement,  loan,  contract  (other  than  a 
direct  Federal  procurement  contract  or  a 
contract  of  insurance  or  guaranty), 
subgrant,  contract  under  a  grant  or  any 
other  arrangement  by  which  the 
Department  provides  or  otherwise 
makes  available  assistance  in  the  form 
of; 

(1)  Funds:' 

(2)  Services  of  Federal  personnel: 

(3)  Real  and  personal  property  or  any 
interest  in  or  use  of  such  property, 
including: 

(i)  Transfers  or  leases  of  such 
property  for  less  than  fair  market  value 
or  for  reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  such  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government; 

(4)  Any  other  thing  of  value. 

(g)  “Facility"  means  all  or  any  portion 
of  buildings,  structures,  equipment, 
roads,  walks,  parking  lots,  or  other  real 
or  personal  property  or  interest  in  such 
property. 

(h)  the  term  “program"  means  the 
operations  of  the  agency  or 
organizational  unit  of  government 
receiving  or  substantially  benefitting 
from  the  Federal  assistance  awarded, 
e.g.,  a  police  department  or  department 
of  corrections. 

(i)  “Ultimate  beneficiary”  is  one 
among  a  class  of  persons  who  are 
entitled  to  benefit  from,  or  otherwise 
participate  in,  programs  receiving 
Federal  financial  assistance  and  to 
whom  the  protections  of  this  subpart 
extend.  The  ultimate  beneficiary  class 
may  be  the  general  public  or  some 
narrower  group  of  persons. 


(j)  "Benefit”  includes  provision  of 
services,  financial  aid  or  disposition 
(i.e.,  treatment,  handling,  decision, 
sentencing,  confinement,  or  other 
prescription  of  conduct), 

(k)  “Handicapped  Person".  (1) 
"Handicapped  person"  means  any 
person  who  (i)  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities,  (ii)  has 
a  record  of  such  an  impairment,  or  (iii)  is 
regarded  as  having  such  an  impairment. 

(2)  As  used  in  this  subpart  the  phrase: 

(i)  “Physical  or  mental  impairment" 
means  (A)  any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal;  special 
sense  organs;  respiratory,'  incluSing 
speech  organs;  cardiovascular: 
reproductive,  digestive:  genitourinary: 
hemic  and  lymphatic:  skin;  and 
endocrine;  (B)  any  mental  or 
psychological  disorder  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabilities:  (C)  drug  and 
alcohol  abuse  resulting  in  conditions 
described  in  (A)  or  (B)  of  paragraph 
(k](2)(i]  of  this  section.  For  purposes  of 
employment,  such  term  does  not  include 
any  individual  who  is  an  alcoholic  or 
drug  abuser  whose  current  use  of 
alcohol  or  drugs  prevents  such 
individual  from  performing  the  duties  of 
the  job  in  question  or  whose 
employment,  by  reaons  of  such  current 
alcohol  or  drug  abuse,  would  constitute 
a  direct  threat  to  property  or  the  safety 
of  others. 

(ii)  “major  life  activities"  mean 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(iii)  “Has  a  record  of  such  an 
impairment”  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(iv)  “Is  regarded  as  having  an 
impairment"  means  (A)  has  a  physical 
or  mental  impairment  that  does  not 
substantially  limit  major  life  activities 
but  that  is  treated  by  a  recipient  as 
constituting  such  a  limitation;  (B)  has  a 
physical  or  mental  impairment  that 
substantially  limits  major  life  activities 
only  as  a  result  of  the  attitudes  of  others 
toward  such  impairment;  or  (C)  has 
non^  of  the  impairments  defined  in 
paragraph  (k)(2)(i)  of  this  section  but  is 
treated  by  a  recipient  as  having  such  an 
impairment. 

(l)  “Qualified  handicapped  person" 
means:  (1)  With  respect  to  employment, 
a  handicapped  person  who.  with 
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reasonable  accommodation,  can  perform 
the  essential  functions  of  the  job  in 
question; 

(2)  With  respect  to  the  Law 
Enforcement  ^ucation  Program  (LEEP), 
a  handicapped  person  who  meets  the 
academic  and  technical  standards 
requisite  to  admission  or  participation  in 
the  recipient’s  education  program  or 
activity; 

(3)  With  respect  to  other  services,  a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  services. 

(m)  "Handicap”  means  any  condition 
or  characteristic  that  renders  a  person  a 
handicapped  person  as  defined  in 
paragraph  (k)  of  this  section. 

(n)  “Drug  abuse”  means  (1)  the  use  of 
any  drug  or  substance  listed  by  the 
Department  of  Justice  in  21  CFR  1308.11, 
under  authority  of  the  Controlled 
Substances  Act,  21  U.S.C.  801,  as  a 
controlled  substance  unavailable  for 
prescription  because  (i)  the  drug  or 
substance  has  a  high  potential  for  abuse, 
(ii)  the  drug  or  other  substance  has  no 
currently  accepted  medical  use  in 
treatment  in  the  United  States,  (iii)  there 
is  a  lack  of  accepted  safety  for  use  of 
the  drug  or  other  substance  under 
medical  supervision;  (2)  the  misuse  of 
any  drug  or  substance  listed  by  the 
Department  of  Justice  in  21  CFR 

§§  1308.12-15  under  authority  of  the 
Controlled  Substances  Act  as  a 
controlled  substance  available  for 
prescription.  Examples  of  (1)  include 
certain  opiates  and  opiate  derivatives 
[e.g.,  heroin)  and  hallucinogenic 
substances  [e.g.,  marihuana,  mescaline, 
peyote)  and  depressants  [e.g., 
meclolqualone).  Examples  of  (2)  include 
opium,  coca  leaves,  methadone, 
amphetamines  and  barbituates. 

(o)  “alcohol  abuse”  include 
alcoholism  but  also  means  any  misuse 
of  alcohol  which  demonstrably 
interferes  with  a  person’s  health, 
interpersonal  relations  or  working. 

Appendix  A — Federal  Financial  Assistance  of 
the  Department  of  Justice  to  Which  This 
Subpart  Applies 

1.  Assistance  provided  by  the  Law 
Enforcement  Assistance  Administration 
under  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968.  42  U.S.C.  3701,  et  seq.,  as 
amended,  and  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  42  U.S.C. 
5601  et  seq.,  as  amended. 

2.  Assistance  provided  by  the  Federal 
Bureau  of  Investigation  through  its  National 
Academy  and  law  enforcement  training 
activities  and  laboratory  facilities  under  the 
Omnibus  Crime  Control  and  Safe  Streets  Act 
of  1968,  as  amended. 

3.  Assistance  provided  by  the  Bureau  of 
Prisons  through  its  National  Institute  of 
Corrections  for  training  programs  under  the 


Juvenile  Justice  and  Delinquency  Prevention 
Act,  as  amended,  18  U.S.C.  4351-4353. 

4.  Assistance  provided  by  the  Drug 
Enforcement  Administration  under  the 
Comprehensive  Drug  Abuse  Prevention  and 
Control  Act  of  1970.  21  U.S.C.  801  et  seq. 

5.  Assistance  provided  by  the  Attorney 
General  for  antitrust  enforcement  under 
section  116  of  the  Crime  Control  Act  of  1976, 

42  U.S.C.  3739. 

Appendix  B — HEW  Regulations  Under 
Section  504  of  the  Rehabilitation  Act  of  1973, 
as  Amended  (45  CFR  84.41-84.47)  Which 
Apply  to  This  Subpart 

§  84.41  Application  of  this  subpart. 

Subpart  E  applies  to  postsecondary 
education  programs  and  activities,  including 
postsecondary  vocational  education 
programs  and  activities,  that  receive  or 
benefit  from  Federal  Hnancial  assistance  and 
to  recipients  that  operate,  or  that  receive  or 
benefit  from  Federal  financial  assistance  for 
the  operation  of.  such  programs  or  activities. 

§  84.42  Admissions  and  recruitment. 

(a)  General.  Qualified  handicapped 
persons  may  not,  on  the  basis  of  handicap,  be 
denied  admission  or  be  subjected  to 
discrimination  in  admission  or  recruitment  by 
a  recipient  to  which  this  subpart  applies. 

(b)  Admissions.  In  administering  its 
admission  policies,  a  recipient  to  which  this 
subpart  applies: 

(1)  May  not  apply  limitations  upon  the 
number  or  proportion  of  handicapped  persons 
who  may  be  admitted; 

(2)  May  not  make  use  of  any  test  or 
criterion  for  admission  that  has  a  dis¬ 
proportionate,  adverse  effect  on  handicapped 
persons  or  any  class  of  handicapped  persons 
unless  (i)  the  test  or  criterion,  as  used  by  the 
recipient,  has  been  validated  as  a  predictor  of 
success  in  the  education  program  or  activity 
in  question  and  (ii)  alternate  tests  or  criteria 
that  have  a  less  disproportionate,  adverse 
effect  are  not  shown  by  the  Director  to  be 
available. 

(3)  Shall  assure  Itself  that  (i)  admissions 
tests  are  selected  and  administered  so  as 
best  to  ensure  that,  when  a  test  is 
administered  to  an  applicant  who  has  a 
handicap  that  impairs  sensory,  manual,  or 
speaking  skills,  the  test  results  accurately 
reflect  the  applicant’s  aptitude  or 
achievement  level  or  whatever  other  factor 
the  test  purports  to  measure,  rather  than 
reflecting  the  applicant's  impaired  sensory, 
manual,  or  speaking  skills  (except  where 
those  skills  are  the  factors  that  the  test 
purports  to  measure;  (ii)  admissions  tests  that 
are  designed  for  persons  with  impaired 
sensory,  manual,  or  speaking  skills  are 
offered  as  often  and  in  as  timely  a  manner  as 
are  other  admissions  tests;  and  (iii) 
admissions  tests  are  administered  in  facilities 
that,  on  the  whole,  are  accessible  to 
handicapped  persons:  and 

(4)  Except  as  provided  in  paragraph  (c)  of 
this  section,  may  not  make  preadmission 
inquiry  as  to  whether  an  applicant  for 
admission  is  a  handicapped  person  but.  after 
admission,  may  make  inquiries  on  a 
confidential  basis  as  to  handicaps  that  may 
require  accommodation. 

(c)  Preadmission  inquiry  exception.  When 
a  recipient  is  taking  remedial  action  to 


correct  the  effects  of  past  discrimination 
pursuant  to  §  84.6(a)  or  when  a  recipient  is 
taking  voluntary  action  to  overcome  the 
effects  of  conditions  that  resulted  in  limited 
participation  in  its  federally  assisted  program 
or  activity  pursuant  to  §  84.6(b),  the  recipient 
may  invite  applicants  for  admission  to 
indicate  whether  and  to  what  extent  they  are 
handicapped.  Provided,  That; 

(1)  The  recipient  states  clearly  on  any 
written  questionnaire  used  for  this  purpose  or 
makes  clear  orally  if  no  written  questionnaire 
is  used  that  the  information  requested  is 
intended  for  use  solely  in  connection  with  its 
remedial  action  obligations  or  its  voluntary 
action  efforts:  and 

(2)  The  recipient  states  clearly  that  the 
information  is  being  requested  on  a  voluntary 
basis,  that  it  will  be  kept  conndential.  that 
refusal  to  provide  it  will  not  subject  the 
applicant  to  any  adverse  treatment,  and  that 
it  will  be  used  only  in  accordance  with  this 
part. 

(d)  Validity  studies.  For  the  purpose  of 
paragraph  (b)(2)  of  this  section,  a  recipient 
may  base  prediction  equations  on  first  year 
grades,  but  shall  conduct  periodic  validity 
studies  against  the  criterion  of  overall 
success  in  the  education  program  or  activity 
in  question  in  order  to  monitor  the  general 
validity  of  the  test  scores. 

§  84.43  Treatment  of  students;  general. 

(a)  No  qualified  handicapped  student  shall, 
on  the  basis  of  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or 
otherwise  be  subjected  to  discrimination 
under  any  academic,  research,  occupational 
training,  housing,  health  insurance, 
counseling,  financial  aid,  physical  education, 
athletics,  recreation,  transportation,  other 
extracurricular,  or  other  postsecondary 
education  program  or  activity  to  which  this 
subpart  applies. 

(b)  A  recipient  to  which  this  subpart 
applies  that  considers  participation  by 
students  in  education  programs  or  activities 
not  operated  wholly  by  the  recipient  as  part 
of,  or  equivalent  to,  and  education  program  or 
activity  operated  by  the  recipient  shall  assure 
itself  that  the  other  education  program  or 
activity,  as  a  whole,  provides  an  equal 
opportunity  for  the  participation  of  qualified 
handicapped  persons. 

(c)  A  recipient  to  which  this  subpart 
applies  may  not,  on  the  basis  of  handicap, 
exclude  any  qualified  handicapped  student 
from  any  course,  course  of  study,  or  other 
part  of  its  education  program  or  activity. 

(d)  A  recipient  to  which  this  subpart 
applies  shall  operate  its  programs  and 
activities  in  the  most  integrated  setting 
appropriate. 

§  84.44  Academic  adjustment. 

(a)  Academic  requirements.  A  recipient  to 
which  this  subpart  applies  shall  make  such 
modifications  to  its  academic  requirements 
as  are  necessary  to  ensure  that  such 
requirements  do  not  discriminate  or  have  the 
effect  of  discriminating  on  the  basis  of 
handicap,  against  a  qualiHed  handicapped 
applicant  or  student.  Academic  requirements 
that  the  recipient  can  demonstrate  are 
essscntial  to  the  program  of  instruction  being 
pursued  by  such  student  or  to  any  directly 
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related  licensing  requirement  will  not  be 
regarded  as  discriminatory  within  the 
meaning  of  this  section.  Modifications  may 
include  changes  in  the  length  of  time 
permitted  for  the  completion  of  degree 
requirements,  substitution  of  specific  courses 
required  for  the  completion  of  degree 
requirements,  and  adaptation  of  the  manner 
in  which  specific  courses  are  conducted. 

(b)  Other  rules.  A  recipient  to  which  this 
subpart  applies  may  not  impose  upon 
handicapped  students  other  rules,  such  as  the 
prohibition  of  tape  recorders  in  classrooms  or 
of  dog  guides  in  campus  buildings,  that  have 
the  effect  of  limiting  the  participation  of 
handicapped  students  in  the  recipient's 
education  program  or  activity. 

(c)  Course  examinations.  In  its  course 
examinations  or  other  procedures  for 
evaluating  students'  academic  achievement 
in  its  program,  a  recipient  to  which  this 
subpart  applies  shall  provide  such  methods 
for  evaluating  the  achievement  of  students 
who  have  a  handicap  that  impairs  sensory, 
manual,  or  speaking  skills  as  will  best  ensure 
that  the  results  of  the  evaulation  represents 
the  student'f  achievement  in  the  course, 
rather  than  reflecting  the  student's  impaired 
sensory,  manual,  or  speaking  skills  (except 
where  such  skills  are  the  factors  that  the  test 
purports  to  measure). 

(d)  Auxiliary  aids.  (1)  A  recipient  to  which 
this  subpart  applies  shall  take  such  steps  as 
are  necessary  to  ensure  that  no  handicapped 
student  is  denied  the  benefits  of.  excluded 
from  participation  in,  or  otherwise  subjected 
to  discrimination  under  the  education 
program  or  activity  operated  by  the  recipient 
because  of  the  absence  of  educational 
auxiliary  aids  for  students  with  impaired 
sensory,  manual,  or  speaking  skills. 

(2)  Auxiliary  aids  may  include  taped  texts, 
interpreters  or  other  effective  methods  of 
making  orally  delivered  materials  available 
to  students  with  hearing  impairments, 
readers  in  libraries  for  students  with  visual 
impairments,  classroom  equipment  adapted 
for  use  by  students  with  manual  impairments, 
and  other  similar  services  and  actions. 
Recipients  need  not  provide  attendants, 
individually  prescribed  devices,  readers  for 
personal  use  or  study,  or  other  devices  or 
services  of  a  personal  nature. 

§  84.45  Housing. 

(a)  Housing  provided  by  the  recipient.  A 
recipient  that  provides  housing  to  its 
nonhandicapped  students  shall  provide 
comparable,  convenient,  and  accessible 
housing  to  handicapped  students  at  the  same 
cost  as  to  others.  At  the  end  of  the  transition 
period  provided  for  in  Subpart  C,  such 
housing  shall  be  available  in  sufficient 
quantity  and  variety  so  that  the  scope  of 
handicapped  students'  choice  of  living 
accommodations  is.  as.a  whole,  comparable 
to  that  of  nonhandicapped  students. 

(b)  Other  housing.  A  recipient  that  assists 
any  agency,  organization,  or  person  in 
making  housing  available  to  any  of  its 
students  shall  take  such  action  as  may  be 
necessary  to  assure  itself  that  such  housing 
is,  as  a  whole,  made  available  in  a  manner 
that  dues  not  result  in  discrimination  on  the 
basis  of  handicap. 


§  84.46  Financial  and  employment 
assistance  to  students. 

(a)  Provision  of  financial  assistance.  (1)  In 
providing  financial  assistance  to  qualihed 
handicapped  persons,  a  recipient  to  which 
this  subpart  applies  may  not  (i),  on  the  basis 
of  handicap,  provide  less  assistance  than  is 
provided  to  nonhandicapped  persons,  limit 
eligibility  for  assistance,  or  otherwise 
discriminate  or  (ii)  assist  any  entity  or  person 
that  provides  assistance  to  any  of  the 
recipient's  students  in  a  manner  thot 
discriminates  against  qualified  handicapped 
persons  on  the  basis  of  handicap. 

(2)  A  Recipient  may  administer  or  assist  in 
the  administration  of  scholarships, 
fellowships,  or  other  forms  of  hnancial 
assistance  established  under  wills,  trusts, 
bequests,  or  similar  legal  instruments  that 
require  awards  to  be  made  on  the  basis  of 
factors  that  discriminate  or  have  the  effect  of 
discriminating  on  the  basis  of  handicap  only 
if  the  overall  effect  of  the  award  of 
scholarships,  fellowships,  and  other  forms  of 
financial  assistance  is  not  discriminatory  oa 
the  basis  of  handicap. 

(b)  Assistance  in  making  available  outside 
employment.  A  recipient  that  assists  any 
agency,  organization,  or  person  in  providing 
employment  opportunities  to  any  of  its 
students  shall  assure  itself  that  such 
employment  opportunities,  as  a  whole,  are 
made  available  in  a  manner  that  would  not 
violate  Subpart  B  if  they  were  provided  by 
the  recipient. 

(c)  Employment  of  students  by  recipients. 

A  recipient  that  employs  any  of  its  students 
may  not  do  so  in  a  manner  that  violates 
Subpart  B. 

§  84.47  Nonacademic  services. 

(a)  Physical  education  and  athletics.  (1)  In 
providing  physical  education  course  and 
athletics  and  similar  programs  and  activities 
to  any  of  its  students,  a  recipient  to  which 
this  subpart  applies  may  not  discriminate  on 
the  basis  of  handicap.  A  recipient  that  offers 
physical  education  courses  or  that  operates 
or  sponsors  intercollegiate,  club,  or 
intramural  athletics  shall  provide  to  qualified 
handicapped  students  an  equal  opportunity 
for  participation  in  these  activities. 

(2)  A  recipient  may  offer  to  handicapped 
students  physical  education  and  athletic 
activities  that  are  separate  or  different  only  if 
separation  or  differentiation  is  consistent 
with  the  requirements  of  §  84.43(d)  and  only 
if  no  qualified  handicapped  student  is  denied 
the  opportunity  to  compete  for  teams  or  to 
participate  in  courses  that  are  not  separate  or 
different. 

(b)  Counseling  and  placement  services.  A 
recipient  to  which  this  subpart  applies  that 
provides  personal,  academic,  or  vocational 
counseling,  guidance,  or  placement  services 
to  its  students  shall  provide  these  services 
without  discrimination  on  the  basis  of 
handicap.  The  recipient  shall  ensure  that 
qualified  handicapped  students  are  not 
counseled  toward  more  restrictive  career 
objectives  than  are  nonhandicapped  students 
with  similar  interests  and  abilities.  This 
requirement  does  not  preclude  a  recipient 
from  providing  factual  information  about 
licensing  and  certification  requirements  that 
may  present  obstacles  to  handicapped 
persons  in  their  pursuit  of  particular  careers. 


(c)  Social  organizations.  A  recipient  that 
provides  significant  assistance  to  fraternities, 
sororities,  or  similar  organizations  shall 
assure  itself  that  the  membership  practices  of 
such  organizations  do  not  permit 
discrimination  otherwise  prohibited  by  this 
subpart. 

Appendix  C — Department  regulations  under 
Title  VI  of  the  Civil  Rights  Act  of  1964  (28 
CFR  42.106-42.110)  Which  Apply  to  This 
Subpart 

§  42.106  Compliance  information. 

(a)  Cooperation  and  assistance.  Each 
responsible  Department  official  shall,  to  the 
fullest  extent  practicable,  seek  the 
cooperation  of  recipients  in  obtaining 
compliance  with  this  subpart  and  shall 
provide  assistance  and  guidance  to  recipients 
to  help  them  comply  voluntarily  with  this 
subpart. 

(b)  Compliance  reports.  Each  recipient 
shall  keep  such  records  and  submit  to  the 
responsible  Department  official  or  his 
designee  timely,  complete,  and  accurate 
compliance  reports  at  such  times,  and  in  such 
form  and  containing  such  information,  as  the 
responsible  Department  official  or  his 
designee  may  determine  to  be  necessary  to 
enable  hjm  to  ascertain  whether  the  recipient 
has  complied  or  is  complying  with  this 
subpart.  In  general,  recipients  should  have 
available  for  the  Department  racial  and 
ethnic  data  showing  the  extent  to  which 
members  of  niinority  groups  are  beneficiaries 
of  federally  assisted  programs.  In  the  case  of 
any  program  under  which  a  primary  recipient 
extends  Federal  financial  assistance  to  any 
other  recipient  or  subcontracts  with  any  other 
person  or  group,  such  other  recipient  shall 
also  submit  such  compliance  reports  to  the 
primary  recipient  as  may  be  necessary  to 
enable  the  primary  recipient  to  carry  out  its 
obligations  under  this  subpart. 

(c)  Access  to  sources  of  information.  Each 
recipient  shall  permit  access  by  the 
responsible  Department  official  or  his 
designee  during  normal  business  hours  to 
such  of  its  books,  records,  accounts,  and 
other  sources  of  information,  and  its 
facilities,  as  may  be  pertinent  to  ascertain 
compliance  with  this  subpart.  Whenever  any 
information  required  of  a  recipient  is  in  the  - 
exclusive  possession  of  any  other  agency, 
institution,  or  person  and  that  agency, 
institution,  or  person  fails  or  refuses  to 
furnish  that  information,  the  recipient  shall  so 
certify  in  its  report  and  set  forth  the  efforts 
which  it  has  made  to  obtain  the  information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries,  and 
other  interested  persons  such  information 
regarding  the  provisions  of  this  subpart  and 
its  applicability  to  the  program  under  which 
the  recipient  receives  Federal  financial 
assistance,  and  make  such  information 
available  to  them  in  such  manner,  as  the 
responsible  Department  official  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination  assured 
them  by  the  Act  and  this  subpart. 

(Order  No.  365-66,  31  FR  10265.  )uly  29. 1966. 
as  amended  by  Order  No.  519-73.  38  FR 
17955.  July  5. 1973] 
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§  42.  Conduct  of  investigations.  • 

(a)  Periodic  compliance  reviews.  The 
responsible  Department  official  or  his 
designee  shall  from  time  to  time  review  the 
practices  of  recipients  to  determine  whether 
they  are  complying  with  this  subpart. 

(b)  Complaints.  Any  person  who  believes 
himself  or  any  specific  class  of  individuals  to 
be  subjected  to  discrimination  prohibited  by 
this  subpart  may  by  himself  or  by  a 
representative  file  with  the  responsible 
Department  official  or  his  designee  a  written 
complaint.  A  complaint  must  be  filed  not 
later  than  180  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time  for 
filing  is  extended  by  the  responsible 
Department  official  or  his  designee. 

(c)  Investigations.  The  responsible 
Department  official  or  his  designee  will  make 
a  prompt  investigation  whenever  a 
compliance  review,  report,  complaint,  or  any 
other  information  indicates  a  possible  failure 
to  comply  with  this  subpart,  llie  investigation 
should  include,  whenever  appropriate,  a 
review  of  the  pertinent  practices  and  policies 
of  the  recipient,  the  circumstances  under 
which  the  possible  noncompliance  with  this 
subpart  occurred,  and  other  factors  relevant 
to  a  determination  as  to  whether  the  recipient 
has  failed  to  comply  with  this  subpart.' 

(d)  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c)  of  this 
section  indicates  a  failure  to  comply  with  this 
subpart,  the  responsible  Department  official 
or  his  designee  will  so  inform  the  recipient 
and  the  matter  will  be  resolved  by  informal 
means  whenever  possible.  If  it  has  been 
determined  that  the  matter  cannot  be 
resolved  by  informal  means,  action  will  be 
taken  as  provided  for  in  §  42.108. 

(2)  If  an  investigation  does  not  warrant 
action  pursuant  to  paragraph  (d)(1)  of  this 
section,  the  responsible  Department  official 
or  his  designee  will  so  inform  the  recipient 
and  the  complainant,  if  any,  in  writing. 

(e)  intimidatory  or  retaliatory  acts 
prohibited.  No  recipient  or  other  person  shall 
intimidate,  threaten,  coerce,  or  discriminate 
against  any  individual  fur  the  purpose  of 
interfering  with  any  right  or  privilege  secured 
by  section  601  of  the  Act  or  this  subpart,  or 
because  he  has  made  a  complaint,  testified, 
assisted,  or  participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing  under 
this  subpart.  TTie  identity  of  complainants 
shall  be  kept  confidential  except  to  the  extent 
necessary  to  carry  out  the  purpose  of  this 
subpart,  including  the  conduct  of  any 
investigation,  hearing,  or  judicial  proceeding 
arising  thereunder. 

(Order  No.  365-66,  31  FR  10265,  july  29. 1966. 
as  amended  by  Order  No.  519-73.  38  FR 
17955.  July  5. 1973] 

§  42.108  Procedure  for  effecting 
compliance. 

(a)  General.  If  there  appears  to  be  a  failure 
or  threatened  failure  to  comply  with  this 
subpart  and  if  the  noncompliance  or 
threatened  noncompliance  cannot  be 
corrected  by  informal  means,  the  responsible 
Department  official  may  suspend  or 
terminate,  or  refuse  to  grant  or  continue. 
Federal  financial  assistance,  or  use  any  other 
means  authorized  by  law,  to  induce 
compliance  with  this  subpart.  Such  other 


means  include,  but  are  not  limited  to.  (1) 
appropriate  proceedings  brought  by  the 
Department  to  enforce  any  rights  of  the 
United  States  under  any  law  of  the  United 
States  (including  other  titles  of  the  Act),  or 
any  assurance  or  other  contractual 
undertaking,  and  (2)  any  applicable 
proceeding  under  State  or  local  law. 

(b)  Noncompliance  with  assurance 
requirement.  If  an  applicant  or  recipient  fails 
or  refuses  to  furnish  an  assurance  required 
under  §  42.105,  or  fails  or  refuses  to  comply 
with  the  provisions  of  the  assurance  it  has 
furnished,  or  otherwise  fails  or  refuses  to 
comply  with  any  requirement  imposed  by  or 
pursuant  to  Title  VI  or  this  subpart.  Federal 
Hnancial  assistance  may  be  suspended, 
terminated,  or  refused  in  accordance  with  the 
procedures  of  Title  VI  and  this  subpart.  The 
Department  shall  not  be  required  to  provide 
assistance  in  such  a  case  during  the 
pendency  of  administrative  proceedings 
under  this  subpart,  except  that  the 
Department  will  continue  assistance  during 
the  pendency  of  such  proceedings  whenever 
such  assistance  is  due  and  payable  pursuant 
to  a  final  commitment  made  or  an  application 
finally  approved  prior  to  the  effective  date  of 
this  subpart. 

(c)  Termination  of  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance.  No 
order  suspendutg,  terminating,  or  refusing  to 
grant  or  oontinue  Federal  financial  assistance 
shall  become  effective  until  (1)  the 
responsible  Deportment  official  has  advised 
the  applicant  or  recipient  of  his  failure  to 
comply  and  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means,  (2) 
there  has  been  an  express  finding  on  the 
record,  after  opportunity  for  hearing,  of  a 
failure  by  the  applicant  or  recipient  to  comply 
with  a  requirement  imposed  by  or  pursuant  to 
this  subpart,  (3)  the  action  has  been  approved 
by  the  Attorney  General  pursuant  to  §  42.110, 
and  (4)  the  expiration  of  30  days  after  the 
Attorney  General  has  filed  with  the 
committee  of  the  House  and  the  committee  of 
the  Senate  having  legislative  jurisdiction  over 
the  program  involved,  a  full  written  report  of 
the  circumstances  and  the  grounds  for  such 
action.  Any  action  to  suspend  or  terminate  or 
to  refuse  to  grant  or  to  continue  Federal 
financial  assistance  shall  be  limited  to  the 
particular  political  entity,  or  part  thereof,  or 
other  applicant  or  recipient  as  to  whom  such 
a  finding  has  been  made  and  shall  be  limited 
in  its  effect  to  the  particular  program,  or  part 
thereof,  in  which  such  noncompiiance  has 
been  so  found: 

(d)  Other  means  authorized  by  law.  No 
action  to  effect  compliance  by  any  other 
means  authorized  by  law  shall  be  taken  until 
(1)  the  responsible  Department  official  has 
determined  that  compliance  cannot  be 
secured  by  voluntary  means.  (2)  the  action 
has  been  approved  by  the  Attorney  General, 
and  (3)  the  recipient  or  other  person  has  been 
notified  of  its  failure  to  comply  and  of  the 
action  to  be  taken  to  effect  compliance. 

§  42.109  Hearings. 

(a)  Opportunity  for  hearing.  Whenever  an 
opportunity  for  a  hearing  is  required  by 
§  42.108(c),  reasonable  notice  shall  be  given 
by  registered  or  certified  mail,  return  receipt 
requested,  to  the  affected  applicant  or 


recipient.  That  notice  shall  advise  the 
applicant  or  recipient  of  the  action  proposed 
to  be  taken,  the  specific  provision  under 
which  the  proposed  action  against  it  is  to  be 
taken,  and  the  matters  of  fact  or  law  asserted 
as  the  basis  for  that  action.  The  notice  shall 
(1)  fix  a  date,  not  less  than  20  days  after  the 
date  of  such  notice,  within  which  the 
applicant  or  recipient  may  request  that  the 
responsible  Department  official  schedule  the 
matter  for  hearing,  or  (2)  advise  the  applicant 
or  recipient  that  p  hearing  concerning  the 
matter  in  question  has  been  scheduled  and 
advise  the  applicant  or  recipient  of  the  place 
and  time  of  that  hearing.  The  time  and  place 
so  fixed  shall  be  reasonable  and  shall  be 
subject  to  change  for  cause.  The  complainant, 
if  any,  shall  be  advised  of  the  time  and  place 
of  the  hearing.  An  applicant  or  recipient  may 
waive  a  hearing  and  submit  written 
information  and  argument  for  the  record.  The 
failure  of  an  applicant  or  recipient  to  request 
a  hearing  under  this  paragraph  or  to  appear 
at  a  hearing  for  which  a  date  has  been  set 
shall  be  deemed  to  be  a  waiver  of  the  right  to 
a  hearing  afforded  by  section  602  of  the  Act 
and  §  42.108(c)  and  consent  to  the  making  of 
a  decision  on  the  basis  of  such  information  as 
is  available. 

(b)  Time  and  place  of  hearing.  Hearings 
shall  be  held  at  the  offices  of  the  Department 
in  W'ashington,  D.C.,  at  a  time  fixed  by  the 
responsible  Department  official,  unless  he 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the  Department 
requires  that  another  place  be  selected. 
Hearings  shall  be  held  before  the  responsible 
Department  official  or,  at  his  discretion, 
before  a  hearing  examiner  designated  in 
accordance  with  5  U.S.C.  3105  and  3344 
(section  11  of  the  Administrative  Procedure 
Act). 

(c)  Right  to  counsel.  In  all  proceedings 
under  this  section,  the  applicant  or  recipient 
and  the  Department  shall  have  the  right  to  be 
represented  by  counsel. 

(d)  Procedures,  evidence,  and  record.  (1) 
The  hearing,  decision,  and  any  administrative 
review  thereof  shall  be  conducted  in 
conformity  with  5  U.S.C.  554-557  (sections  5- 
8  of  the  Administrative  Procedure  Act),  and 
in  accordance  with  such  rules  of  procedure  as 
are  proper  (and  not  inconsistent  with  this 
section)  relating  to  the  conduct  of  the  hearing, 
giving  of  notices  subsequent  to  those 
provided  for  in  paragraph  (a)  of  this  section, 
taking  of  testimony,  exhibits,  arguments  and 
briefs,  requests  for  findings,  and  other  related 
matters.  Both  the  Department  and  the 
applicant  or  recipient  shall  be  entitled  to 
introduce  all  relevant  evidence  on  the  issues 
as  stated  in  the  notice  for  hearing  or  as 
determined  by  the  officer  conducting  the 
hearing. 

(2)  Technical  rules  of  evidence  shall  not 
apply  to  hearings  conducted  pursuant  to  this 
subpart,  but  rules  or  principles  designed  to 
assure  production  of  the  most  credible 
evidence  available  and  to  subject  testimony 
to  test  by  cross-examination  shall  be  applied 
whenever  reasonably  necessary  by  the 
officer  conducting  the  hearing.  The  hearing 
officer  may  exclude  irrelevant,  immaterial,  or 
unduly  repetitious  evidence.  All  documents 
and  other  evidence  offered  or  taken  for  the 
record  shall  be  open  to  examination  by  the 


54966 


Federal  Register  /  Vol.  44,  No.  185  /  Friday,  September  21,  1979  /  Proposed  Rules 


parties  and  opportunity  shall  be  given  to 
refute  facts  and  arguments  advanced  on 
either  side  of  the  issues.  A  transcript  shall  be 
made  of  the  oral  evidence  except  to  the 
extent  the  substance  thereof  is  stipulated  for 
the  record.  All  decisions  shall  be  based  upon 
the  hearing  record  and  written  findings  shall 
be  made. 

(e)  Consolidated  or  loint  hearings.  In  cases 
in  which  the  same  or  related  facts  are 
asserted  to  constitute  noncompliance  with 
this  subpart  with  respect  to  two  or  more 
programs  to  which  this  subpart  applies,  or 
noncompliance  with  this  supbart  and  the 
regulations  of  one  or  more  other  Federal 
Departments  or  agencies  issued  under  Title 
VI  of  the  Act.  the  Attorney  General  may,  by 
agreement  with  such  other  departments  or 
agencies,  whenever  appropriate,  provide  for 
the  conduct  of  consoldiated  or  joint  hearings, 
and  for  the  application  to  such  hearings  of 
rules  of  procedure  not  inconsistent  with  this 
subpart.  Final  decisions  in  such  cases,  insofar 
as  this  subpart  is  concerned,  shall  be  made  in 
accordance  with  §  42.110. 

[order  No.  365-66,  31  FR 10265,  July  29. 1966, 
as  amended  by  Order  No.  519-73,  38  FR 
17955,  July  5. 1973] 

§  42.1 10  Decisions  and  notices. 

(a)  Decisions  by  person  other  than  the 
responsible  Department  official.  If  the 
hearing  is  held  by  a  hearing  examiner,  such 
hearing  examiner  shall  either  make  an  initial 
decision,  if  so  authorized,  or  certify  the  entire 
record,  including  his  recommended  findings 
and  proposed  decision,  to  the  responsible 
Department  official  for  a  final  decision,  and  a 
copy  of  such  initial  decision  or  certification 
shall  be  mailed  to  the  applicant  or  recipient. 
Whenever  the  initial  decision  is  made  by  the 
hearing  examiner,  the  applicant  of  recipient 
may.  within  30  days  of  the  mailing  of  such 
notice  of  initial  decision,  file  with  the 
responsible  Department  ofHcial  his 
exceptions  to  the  initial  decision,  with  his 
reaons  therefor.  In  the  absence  of  exceptions, 
the  responsible  Department  official  may  on 
his  own  motion,  within  45  days  after  the 
initial  decision,  serve  on  the  applicant  or 
recipient  a  notice  that  he  will  review  the 
decision.  Upon  filing  of  such  exceptions,  or  of 
such  notice  of  review  the  responsible 
Department  official  shall  review  the  initial 
decision  and  issue  his  own  decision  thereon 
including  the  reasons  therefor.  In  the  absence 
of  either  exceptions  or  a  notice  of  review  the 
initial  decision  shall  constitute  the  final 
decision  of  the  responsible  Department 
official. 

(b)  Decisions  on  the  record  or  on  review  by 
the  responsible  Department  official. 

Whenever  a  record  is  certified  to  the 
responsible  Department  official  for  decision  ■ 
or  he  reviews  the  decision  of  a  hearing 
examiner  pursuant  to  paragraph  (a)  of  this 
section,  or  whenever  the  responsible 
Department  official  conducts  the  hearing  the 
applicant  or  recipient  shall  be  given  a 
reasonable  opportunity  to  file  with  him  briefs  ■ 
or  other  written  statements  of  its  contentions, 
and  a  copy  of  the  final  decision  of  the 
responsible  Department  official  shall  be 
given  in  writing  to  the  applicant  or  recipient 
and  to  the  complainant,  if  any. 

(c)  Decisions  on  the  record  whenever  a 
hearing  is  waived.  Whenever  a  hearing  is 


waived  pursuant  to  §  42.109(a).  a  decision 
shall  be  made  by  the  responsible  Department 
official  on  the  record  and  a  copy  of  such 
decision  shall  be  given  in  writing  to  the 
applicant  or  recipient,  and  to  the 
complainant,  if  any. 

(d)  Rulings  required.  Each  decision  of  a 
hearing  officer  or  responsible  Department 
official  shall  set  forth  his  ruling  on  each 
findings,  conclusion,  or  exception  presented, 
and  shall  identify  the  requirement  or 
requirements  imposed  by  or  pursuant  to  this 
subpart  with  which  it  is  found  that  the 
applicant  or  recipient  has  failed  to  comply. 

(e)  Approval  by  Attorney  General.  Any 
final  decision  of  a  responsible  Department 
official  (other  than  the  Attorney  General) 
which  provides  for  the  suspension  or 
termination  of,  or  the  refusal  to  grant  or 
continue  Federal  financial  assistance,  or  the 
imposition  of  any  other  sanction  available 
under  this  subpart  or  the  Act,  shall  promptly 
be  transmitted  to  the  Attorney  General,  who 
may  approve  such  decision,  vacate  it,  or 
remit  or  mitigate  any  sanction  imposed. 

(f)  Content  of  orders.  The  final  decision 
may  provide  for  suspension  or  termination  of, 
or  refusal  to  grant  or  continue.  Federal 
financial  assistance,  in  whole  or  in  part, 
under  the  program  involved,  and  may  contain 
such  terms,  conditions,  and  other  provisions 
as  are  consistent  with,  and  will  effectuate  the 
purposes  of,  the  Act  and  this  subpart, 
including  provisions  designed  to  assure  that 
no  Federal  financial  assistance  will  thereafter 
be  extended  under  such  program  to  the 
applicant  or  recipient  determined  by  such 
decision  to  be  in  default  in  its  performance  of 
an  assurance  given  by  it  pursuant  to  this 
subpart,  or  to  have  otherwise  failed  to 
comply  with  this  subpart,  unless  and  until,  it 
corrects  its  noncompliance  and  satisifies  the 
responsible  Department  official  that  it  will 
fully  comply  with  this  subpart. 

(g)  Post-termination  proceedings.  (1)  An 
applicant  or  recipient  adversely  affected  by 
an  order  issued  under  paragraph  (f)  of  this 
section  shall  be  restored  to  full  eligibility  to 
receive  Federal  financial  assistance  if  it 
satisfies  the  terms  and  conditions  of  that 
order  for  such  eligibility  or  if  it  brings  itself 
into  compliance  with  this  subpart  and 
provides  reasonable  assurance  that  it  will 
fully  comply  with  this  subpart. 

(2)  Any  applicant  or  recipient  adversely 
affected  by  an  order  entered  pursuant  to 
paragraph  (f)  of  this  section  may  at  any  time 
request  the  responsible  Department  official  to 
restore  fully  its  eligibility  to  receive  Federal 
financial  assistance.  Any  such  request  shall 
be  supported  by  information  showing  that  the 
applicant  or  recipient  has  met  the 
requirements  of  paragraph  (g)(1)  of  this 
section.  If  the  responsible  Department  official 
denies  any  such  request,  the  applicant  or 
recipient  may  submit  a  request  for  a  hearing 
in  writing,  specifying  why  it  believes  such 
official  to  have  been  in  error.  It  shall 
thereupon  be  given  an  expeditious  hearing, 
with  a  decision  on  the  record,  in  accordance 
with  rules  of  procedure  issued  by  the 
responsible  Department  official.  The 
applicant  or  recipient  will  be  restored  to  such 
eligibility  if  it  proves  at  such  a  hearing  that  it 
satisfied  the  requirements  of  paragraph  (g)(1) 
of  this  section.  While  proceedings  under  this 


paragraph  are  pending,  sanctions  imposed  by 
the  order  issued  under  paragraph  (f)  of  this 
section  shall  remain  in  effect. 

[Order  No.  365-66,  31  FR  10265.  July  29. 1966, 
as  amended  by  Order  No.  519-73,  38  FR 
17956,  July  5. 1973] 

Appendix  D — LEAA  Regulations  Under  the 
Omnibus  Crime  Control  and  Safe  Streets  Act, 
as  Amended  Which  Apply  to  This  Subpart 
(28  CFR  42.205  and  42.206) 

§  42.205  Complaint  Investigation. 

(a)  The  Administration  shall  investigate 
complaints  that  allege  a  violation  of: 

(1)  Section  518(c)(1)  of  the  Crime  Control 
Act: 

(2)  Section  262(b)  of  the  Juvenile  Justice 
Act;  or 

(3)  This  subpart.' 

(b)  No  complaint  will  be  investigated  if  it  is 
received  more  than  one  year  after  the  date  of 
the  alleged  discrimination,  unless  the  time  for 
filing  is  extended  by  the  Administrator  for 
good  cause  shown. 

(c)  The  Administration  shall  conduct 
investigations  of  complaints  as  follows: 

(1)  Within  21  days  of  receipt  of  a 
complaint,  the  Administration  shall: 

(1)  Ascertain  whether  it  has  jurisdiction 
under  paragraphs  (a)  and  (b)  of  this  section; 

(ii)  If  jurisdiction  if  found,  notify  the 
recipient  alleged  to  be  discriminating  of  its 
receipt  of  the  complaint;  and 

(iii)  Initiate  the  investigation. 

(2)  The  investigation  will  ordinarily  be 
initiated  by  a  letter  requesting  data  pertinent 
to  the  complaint  and  advising  the  recipient  of: 

(i)  The  nature  of  the  complaint,  and.  with 
the  written  consent  of  the  complainant,  the 
identity  of  the  complainant; 

(ii)  The  programs  or  activities  affected  by 
the  complaint; 

(iii)  The  opportunity  to  make,  at  any  time 
prior  to  receipt  of  the  Administration's 
findings,  a  documentary  submission, 
responding  to,  rebutting,  or  denying  the 
allegations  made  in  the  complaint;  and 

(iv)  The  schedule  under  which  the 
complaint  will  be  investigated  and  a 
determination  of  compliance  or 
noncompliance  made. 

Copies  of  this  letter  will  also  be  sent  to  the 
chief  executive  of  the  appropriate  unit(s)  of 
government,  and  to  the  appropriate  SPA. 

(3)  Within  150  days  or,  where  an  onsite 
investigation  is  required,  within  175  days 
after  the  initiation  of  the  investigation,  the 
Administration  shall  advise  the  complainant, 
the  recipient,  the  chief  executive(s)  of  the 
appropriate  unit(s)  of  government,  and  the 
appropriate  SPA,  of: 

(i)  Its  preliminary  Findings; 

(ii)  Where  appropriate,  its 
recommendations  for  compliance,  and 

(iii)  If  it  is  likely  that  satisfactory  resolution 
of  the  complaint  can  be  obtained,  the 
opportunity  to  request  the  Administration  to 
engage  in  voluntary  compliance  negotiations 
prior  to  the  Administrator's  determination  of 
compliance  or  noncompliance. 

(4)  If,  within  30  days,  the  Administration's 
recommendations  for  compliance  are  not  met, 
or  voluntary  compliance  is  not  secured,  the 
matter  will  be  forwarded  to  the 
Administrator  for  a  determination  of 
compliance  or  noncompliance.  The 
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determination  shall  be  made  no  later  than  14 
days  after  the  conclusion  of  the  30-day 
period.  If  the  Administrator  makes  a 
determination  of  noncompliance  with  section 
518(c)  of  the  Crime  Control  Act,  or  section 
262(b)  of  the  juvenile  justice  Act,  the 
Administration  shall  institute  administrative 
proceedings  pursuant  to  §  42.210,  et  seq. 

(5)  If  the  complainant  or  another  party, 
other  than  the  Attorney  General,  has  filed 
suit  in  Federal  or  State  court  alleging  the 
same  discrimination  alleged  in  a  complaint  to 
LEAA,  and,  during  LEAA's  investigation,  the 
trial  of  that  suit  would  be  in  progress,  LEAA 
will  suspend  its  investigation  and  monitor  the 
litigation  through  the  court  docket  and 
contacts  with  the  complainant.  Upon  receipt 
of  notice  that  the  court  has  made  a  finding  of 
discrimination  within  the  meaning  of  §  42.210, 
the  Administration  will  institute 
administrative  proceedings  pursuant  to 

§  42.210,  et  seq. 

(6)  The  time  limits  listed  in  paragraphs 

(c)(1)  through  (c)(5)  of  this  section  shall  be 
appropriately  adjusted  where  LEAA  requests 
another  Federal  agency  or  another  branch  of 
the  Department  of  Justice  to  act  on  the 
complaint.  LEAA  will  monitor  the  progress  of 
the  matter  through  liaison  with  the  other 
agency.  Where  the  request  to  act  does  not 
result  in  timely  resolution  of  the  matter, 

LFJVA  will  institute  appropriate  proceedings 
pursuant  to  this  section. 

§  42.206  Compliance  reviews. 

(a)  The  Administration  shall  periodically 
conduct  compliance  reviews  of  selected 
recipients  of  LEAA  assistance. 

(b)  The  Administration  shall  seek  to  review 
those  recipients  which  appear  to  have  the 
most  serious  equal  employment  opportunity 
problems,  or  the  greatest  disparity  in  the 
delivery  of  services  to  the  white  and  non¬ 
white,  or  male  and  female  communities  they 
serve.  Selection  for  review  shall  be  made  on 
the  basis  of; 

(1)  The  relative  disparity  between  the 
percentage  of  minorities,  or  women,  in  the 
relevant  labor  market,  and  the  percentage  of 
minorities,  or  women  employed  by  the 
recipient; 

(2)  The  percentage  of  women  and 
minorities  in  the  population  receiving  project 
benefits: 

(3)  The  number  and  nature  of 
discrimination  complaints  filed  against  a 
recipient  with  LEAA  or  other  Federal 
agencies; 

(4)  The  scope  of  the  problems  revealed  by 
an  investigation  commenced  on  the  basis  of  a 
complaint  filed  with  the  Administration 
against  a  recipient;  and 

(5)  The  amount  of  assistance  provided  to 
the  recipient. 

(c)  Within  15  days  after  selection  of  a 
recipient  for  review,  the  Administration  shall 
inform  the  recipient  that  it  has  been  selected 
and  will  initiate  the  review.  The  review  will 
ordinarily  be  initiated  by  a  letter  requesting 
data  pertinent  to  the  review  and  advising  the 
recipient  of: 

(1)  The  practices  to  be  reviewed: 

(2)  The  programs  or  activities  affected  by 
the  review: 

(3)  The  opportunity  to  make,  at  any  time 
prior  to  receipt  of  the  Administration's 


findings,  a  documentary  submission 
responding  to  the  Administration,  explaining, 
validating,  or  otherwise  addressing  the 
practices  under  review;  and 

(4)  The  schedule  under  which  the  review 
will  be  conducted  and  a  determination  of 
compliance  or  non-compliance  made. 

Copies  of  this  letter  will  also  be  sent  to  the 
chief  executive  of  the  appropriate  unit(s)  of 
government,  and  to  the  appropriate  SPA. 

(d)  Within  150  days  or,  where  an  onsite 
investigation  is  required  within  175  days  after 
the  initiation  of  the  review,  the 
Administration  shall  advise  the  recipient,  the 
chief  executives  of  the  appropriate  unit(s)  of 
government,  and  the  appropriate  SPA,  of; 

(1)  Its  preliminary  findings; 

(2)  Where  appropriate,  its 
recommendations  for  compliance;  and 

(3)  The  opportunity  to  request  the 
Administration  to  engage  in  voluntary 
compliance  negotiations  prior  to  the 
Administrator’s  determination  of  compliance 
or  non-compliance. 

(e)  If,  within  30  days,  the  Administration's 
recommendations  for  compliance  are  not  met, 
or  voluntary  compliance  is  not  secured,  the 
matter  will  be  forwarded  to  the 
Administrator  for  a  determination  of 
compliance  or  non-compliance.  The 
determination  shall  be  made  no  later  than  14 
days  after  the  conclusion  of  the  30-day 
negotiation  period.  If  the  Administrator 
makes  a  determination  of  non-compliance 
with  section  518(c)  of  the  Crime  Control  Act, 
or  section  262(b)  of  the  Juvenile  Justice  Act, 
the  Administration  shall  institute 
administrative  proceedings  pursuant  to 

§  42.210,  et  seq. 
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